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MY LORD,
Consipening _you have deprived me of my right
to a Trial by Jury, Yy granting jurisdiction to a Military
court, to take cognizance of a Cipi/ crime, and beliey-
ing that if there be. a case in which, above- a]l others, it
becomes the Courts of Westminster to be particularly
watchful over the rights of the ‘subject, it is in the case
of a court-martial deciding. on .the extent of its own
Jurisdiction.  Your late decision “ That an indictable
misdemeanour at commen law, is cognizable by a Military

court, is certainly a new doctrine, hitherto un nown, but '

NOw necessary to be made public for the benefit of the
community at large, Hitherto Martjal law, Military law,

.and Civil law, have,posses'sed diﬁ'erentjurisdiction; and

a Civil crime could not, formerly, legally be tried by a
Military tribunal, until martial law was  proclaimed,

A Military courtsmartial is the mere creature of .the
Mutiny Act, (which makes 3 wide distinction between
crimes and offencés,) and has not the smallest shadow of
authority, but what is derived from that-Act. . All
courts-martial .are considered as criminal prosecutions at

" the suit of the Attorney General on bekalf of the Public,

and depredations on' private property were not (until
your late decision) considered cognizable by a Military
court. Iflaw was'a science, and governed by principles,
and not a mere matter of opinion, as jt unquestionably is,
how much trouble would be saved to Yourselves, and
what inestimable benefit would .be conferred on the

world at large; but, unfortunately for the community; no




4

one is acquainted with your law; and there is really as
much injustice done within the walls of Westminster, as
without them. o

I-do not dispute that a conrt Military has power to try
any question, whether the party or the offences charged
issubject to their jurisdiction.. But the members exereise
it at their peril ; and it becomes them to have the most
explicit and convincing proofs, that they have cognizance
both "of the party aceused, and of the offence, before
either one or the other are put upon trial. A military
man may be accused of an offence not of a military
nature; which, formerly, would not subject him to be

tried by a military tribunal; and a civilian may commit a .

‘military offence, which, for the same reason, would not
have subjected ‘him to Military law, until martial law
was proclaimed. If the rights of the subject is to be
preserved, it is necessary that courts-martial should be
kept strictly within their jurisdiction, and it is not only

necessary to confine them strictly within the limits of

their authority, with respect to the person accused, but
also with respect to the offence with whicb they are
accused. . : .

It may be thought great presumption in me fo differ
from so greatan authority as that of the learned Judges
of the Court of King’s Bench, but when a man ig accused
of a eivil crime, and tried by a court-martial, who acquit
him of that crime, but punish him as they think proper,
% On suspicion of intending to commit a distinct offence
with which he was not charged,” he has a right to be
guided by his own opinion, that the Court of King’s
Bench ought not to sanction it, and not by the opinions
‘of others. If neither the crown, the government, or the
public, can be injured by any act being done; itis not a
.crime _cognizable by ‘a court-martial, because a court-
martial is a criminal prosecution for the benefit of the
public. If I am accused of en intent-to obtain money
under false pretences, before such an offénce is coonis
zable’ by a court-martial, it must be shewn, that it was
‘to defraud the crown, the government, or the public;
but if to either the crown or public 1 give security, and
an offence charged caunot injure either, it would not be
a Military crime, and therefore, not subject to Military
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law. No court in the realm which is gitided by the rules
of law, can legally give judgment against a plaintiff on
a verdict convicting him of an offence for which he was
never arraigned or pleaded, and to which it was impos-
sible for bim to be prepared with any defence. Ta ing
the verdict of a court-martial to be of the nature of a
special verdict, the Court of King’s Bench, in construing
it, must confine itself to the facts -expressly found, and
caunot supply the want of- them by any arguments,
intendment, or implication whatever. Suppose a person
indicted as an accessary before the fact, in fraudulently
and feloniously advising and persuading A. B. to steal
my goods, and the jury find that at such time and place
A. B. did steal my goods, and that the defendant received
the same goods, knowing them to have been stolen;
This verdict I submit WOlﬁd be void, as finding a matter
hot at issue; and as trying and punishing are component
parts of each other; and cannot fairly be divided if there s
ho jurisdiction to punish, or if any Court in the realm
exceed their jurisdiction in punishing, they lose their
Jurisdiction to try, and their proceeding becomes from
that moment illegil; ‘ .

If it isin the power of Naval or Military Commanders to
take up a man under pretence of some Military offence, and

* it be in the power of a Military court to give themselves

jurisdiction over him, by deciding the offence and party
accused to be bothi of a Military chardcter, the liberty of
the subject is at an end, and the Navy or Army way, as
soon as its commanders shall think fit, become “the
sovereign power of this country. It is a principle of
natural justice; aud therefore it is a rule of the Law of
England, that no man. shall be put upon trial for any
offence, before any court of jurisdiction, unless; previouns
to such trial; he has been distinctly and specifically
charged with stich offence, and called apon to answer it §
for it is impossible for any man to ¢ome prepared to dex

. fend himself against a charge of which he is ignorant

“This rule was early recognised; and s6 emnly esta.
blished by several judgments iv patliament: The want
of a previous charge, was the priti¢ipal error upon which
the judgment against the Mortimeérs; in the time of

- Edward "the II, was reversed in Patliament, in the Bst
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of Edward the I1I. So the like was done in thié case-
of the Earl of Lancaster, in the Ist of Edward 1I1I.. And
in Hale, there are many instances and anthorities to.
prove, that no man can be convicted or attainted of any
crime, 'without first arraignment; and being put to
answer it. ’ -
The specific charge before you was, ¢ On suspicion of
having fraudulently charged 26 supernumeraries a blanket
each they never received, by placiag the figure of 8 in
the margin of the ship’s books,” which I still maintain,
_ as regards a Purser, is not an offence cognizable by a Mi-
litary tribunal. The learned Judges of the Court of King’s
Bench, however, have decided, that this accusation falls
‘under the 36th Article of War, of the 22nd of George II.
cap. 33, where they .say. every species of crime is in=-
cluded: _Aund supposing the learned Judges to be correct
so far, yet no man oaght to be convicted of any offence’
with which he was not specifically charged previous to
Liis trial.  “ An attempt to obtain money under false pre-
tences,” is a distinct charge, with which I was not accused, -
and 1 complain of pot having justice done me, by the
original accusation being so egregiously wiredrawn. .
On the specific charge 1 was‘acquitteﬁ by the defendants,
but found guilty “ On a suspicion of intending to commit -
a distinct offence, with which 1 was not accused, in breach
- of the 24th Article of War. The specitic. charge was
neither a Civil or Military crime: To make a crime cog-
nizable by buman laws, there. must be both a will and -
an act; so that first to conslitute a crime against any
buman law, there must be first a vicious will ; and second-
ly, an unlawful act, consequent upon such vicious will,
“ An attempt to obtain money under false pretences,”’
without stating from whom, is neither a crime or an
. offence against any law, and most assuredly not cogni-
zable by Military law, without it can be shewn, that it was
to defraud the Public. As all courts-martial are cousi=
dered as criminal - prosecutions in their behalf, “ An
attempt to defraud the nen, is not an offence cognizable
by the Naval Article of War, but according to the Matiny
Act of 1812, section 16, must be tried upon information, of .
indictment, in one of the Courts of Record; at West<
minster. :
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On the 20th of February, 1806, Francis Moore, Esq.

brought an action of trespass and false iinprisonment
against John Polligreen Bastard, Esq. in the Court of
Common Pleas, sitting at Nisi Prius, which was tried be-
fore Lord Chief Justice Mansfield, in which M. Sergeant
Shepherd was counsel for the plaintiff, and Mr. Sergeant
Best for the defendant. _

Mr. Sergeant Shepherd stated, “ that the plaintiff in
this action, Francis Moore, Esq. was lately Colonel of
the Bedfordshire Militia, and he sought, through the
gentlemen who were now impannelled for the purpose of
Jjustice, less to recover pecuniary recompense for the
injury he had sustained, than to vindicate his integrity
and rectitude, and to prevent ‘the attachment to his cha-
racter of that opprobrious inference to which the con-
duct towards him of the parties against whom he ap-

ealed was likely to give rise. The defendants, John

ollegreen Bastard, Esq. was Colonel of the Devonshire
Militia and M.P, for the County, and was selected to bring
this action against him, as being the President, and there..
fore most prominent constituent of a court-martial, all the
members of which were equally liable and implicated
in the offensive measure of which the plaintiﬂ'_complained.
The plaintiff, Colonel Moore, was put under an arrest
by the defendant an a supposition . of subordination of
perjury ; and he grounded his plea of false imprison-
ment in that be had not subjected himself to the punish-
ment, nor had the court-martial the power to inflict it.”

Mr. Sergeant Best, after addressing the jury, put in
the Articles of War; but Lord Chief Justice Mansfield
decided that the Articles of War, collectively, gave the
defendant no jurisdiction, and a verdict was entered for
the plaintiff, damages 300 guineas. :

In my case, the Articles of War, collectively, were
admitted by the present learned Jjudges of the Court of
King’s Bench, and Jurisdiction granted to the court.
martial by the 86th Article of War, although it was by
the 24th Article the court actually claimed their jurisdic.
tion at' the court-martial, and the 36th Article of War
was not even on the record in either case,

Another case I shall mention, which more clearly shews




?’!"

8

that a depredation on private property is not cognizable
by military law, 4nd shall instance a case of James
Bryan, John Johuson, and John Brown, of the ¢ Ocean,” .
in the {ear1762, who were brought to a court-martial
for stealing a purse, belonging to a seaman of the same
ship, coutainiug 36 guineas, which the members of the
court declined to investigate as not coming within .their
jurisdiction, and the accused were afterwards tried at
the Old Bailey and convicted. If a man be indicted for
a rape at the Sheriff’s Tour, or for treason at the Quarter
Sessions, orbrought to a court-martial, when neither the
offence charged or the person accused is of the descrip-
tion of person or crime there amenable, oun these or
similar objections which presume the incompetency of his
Judges, he may by right except to the jurisdiction of
the court, and even refuse to answer to his arraignment,
even if called upon to answer. - :

In the year 1802, a most extraordinary power, con=
trary to the common established principles of law, was
attempted to be introduced into the Bill brought into
Parliament, appointing Commissioners for inquiring into
the abuses in the Navy, &c. &c. and which absolutely
passed rather precipitately through the several stages in
the House of Commons. On its being read in the House
of Lords, His Royal Highuness the Duke of Clarence
strongly opposed the Bill; and the clause, vesting a
power in the commission to examine persons on oath, so
as their answers might tend to criminate themselves, was
strongly animadverted upon; and in consequence of
the ‘wise suggestion of the Lord Chancellor (Eldnn?,
and the Lord Chief Justice (Ellenborough), the Bill
passed with its Amendments, in a form more constitu-
tional, and more consonant to the established doctrine of
the laws-of the realm in all matters of investigation, or
of an inquisitorial nature. From what fountain such an
attempt at illegal power flowed, or from what motive it
originated, it is not my province to inquire. Suffice it
to say, that no zeal for the public good will justify any
man, or set of men, however high in authority, to ex-
ercise their power beyond the-letter and spirit of the
law, and that every violation or encroachment that may
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be attempted to be made on the established and fundas
mental laws of the land, or on the rights and privileges
of the subject, granting it were successful, must obviously
be subversive of thdt harmonious system of laws, of
which the weak dre protected from the authority and
passions of the powerful. It is also manifest, that by
destroying dny link of the great chain of causes and
eBects which bind men together, the energy of public
opinion, the best cement of society would in propor=
‘tion be impaired; hence the same power improperly
exercised, or not duly checked, might with equal
facility break link after link of the great chain of
Jaw by which we have for ages been protected, until
ultimately there would be an inlet to every kind of
innovation, and the whole fabric of our glorious Con-
stitution would thereby be involved in one common ruin.
“ Every act of authority,” says the great Montesquieu,
« exercised by one man over another is tyrannic, unless it
be absolately necessary; and whenever any man is tried
by a specific law, it is but just be should be punished by
that law, and no other,” - L ’
Are men to bestill tried; my Lords, in thisonce happy
country, by equal laws? dnd will you really permit a
military court to possess a greater jurisdiction than any
court in the redlm? Every man accustoméd . to judicial
investigation must be sensible that a case may-be proved,
and appear wholly unanswerable, and yet may be com-
pletely overturned in the course of the defence. .
. Being now solely on the law of iily case; I shall not at_
ppresent comment upon the. evidence . produced at my
court-martial, because the Court of King’s Bench did,
‘at the request of the defendants, refuse 10 enter on the
merits, but choose to confine. themselves to the law, not
to any written law or penal statute, but to rest on your
decision, which they of ‘course counted upon as being iu
their favour. . _ : L
- Crimes and offences, I consider,are of two kinds; they
are, offences against the common law, and also against
positive institutions, A crime is the doing of some act
not only against the common law, but likewise in viola=
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tion of somie Act of Parliament; and an offence is it
violation of some custom. -or contrary to common law,
without any criminality attached. The Court of King’s
Bench must have imagined, that Man v, Owen and
others; was a prosecution by the plaintiff' against the Go-
vernment, and not a.civil action against the members of - .
a Military court; and when the said members claimed
their jurisdiction to try a civil cause, they imagined it
was during the time martial law was proclaimed, or surely,
by their judgment, the rights of the subject would never
have been so unconstitationally infringed upon. That
judges are not infallible, all must confess ; and that law
is a mere matter of opinion, no ene can reasonably deny.
Some years back, Lord Alvanly was trying a cause, and
during: its progress he positively insisted that he had
never given an opinion on a certain subject contrary to
that he was then delivering. Such is the imperfection
of human memeory, that his own signature was attached
to the ‘opinion so given ; the book containing it was pres
sented to him ; at first, in the confidence of his own
accuracy, he declined to inspect it; but at last, being
modestly intreated, he was over persuaded, and he

- exclaimed, on examining the entry, « There it is as true

as God’s in Gloucester,” Lord Mausfield was the great
luminary of legal science, if I may call law still a science,
and before he delivered an opinion he reasoned upon it
to the utmost stretch of his capacious abilities. To him
an instance occurred of the same kind as that I have just
explained with respect to the other nobleman. This sig-
nature was shown to him, and the opinion” of William
Murray, Attorney~General, was diametrically oppositeto
that of William Earl of Mansfield, Lord Chief Justice of
the Court of King’s Bench. Advantages huve been
taken of me which are unfair. As former justices and
chief justices have altered their opinion, after judgment
has even been given, I sincerely hope the same will be
done in my case; and as I have the opinion of Lord
Mansfield, that a civil injury, a fraud, or a breach of trust
in an individual, which does not concern the public, is not
an indictable offence cognizable by a court-martial. Upoa
this decision [ shall now rest, and cenclude with observing,
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if Lords Mansfield, Loughborough, Hale, and others, are™
right, the present Learned Judges of the Court of King’s'©
Bench must be wrong. First, I respectfully submit}'i
that the accusation against @ purser on suspicion of?
having fraudulently « charged 26 supernumeraries @ .
blanket each they never received, is not an offence
cognizable by a court-martial.” Secondly, As fraud is

provided for ‘by the 33d Article of War, of the Act of
22d Geo. 1I. c. 33, which is a penal statute, such an

offence, if even committed by a purser, is not a crime

falling under the 36th Article of War, because the crime

of fraud is mentioned in thé 33d Article, and a specific

punishment assigned for it; and although a purser is not

named in the 33rd Article, the offence of fraud is; and as the,
words of the 36th Article are, * all other crimes not men-
. tioned,” &ec. in that Act, must exclude crimes which are
mentioned. No legal jurisdiction can be claimed by the
86th Article, to try a purser for fraud, mentioned in the

83rd, which the word * other crimes” in the 36th Article

most fully demonstrates. 1If a purser dies at sea, his
securities to the public die also, and his stores, &c, are

taken charge of by the commanding officer of the ship,
be he either a flag officer, captain, commander, or lieu~
tenant, as the case may be, who, not having given any

security to the public, can commit a fraud on the public;

and such an accusation against either of these officers

would be cognizable by the 33rd Article of War; so

that the crime of fraud is most clearly named in the 33rd

article, although not as regards a purser ; and the 36th

Article of War cannot fairly take cognizance of - this

offence, because it is named in the 33rd. Thirdly, I con-

tend that the Articles of Waur, collectively, give no juris«

diction to try a party for any offence whatever; but the

specific Military offence charged, must be tried and
punished by the specific Article, which provides for it,

which specific Article alone gives the'jurisdiction to try.

In my case, the members of the court-martial claimed

their jurisdiction to try the specific offence charged by

the 24th Article of War, which relates to embezzlement,

&c., which is admitted by five of their pleas; but as in

the special case submitted to you, the word * twentys
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Jour” is omitted purposely, and the sentence appears  in

breach of the Articles of War,” instead of ¢ in breach of
the 24th Article of War,” Even this gives defendants no
jurisdiction to try the specific offence charged, and this I
submit to your Lordship’s consideration, "
I am, my Lord,
: ~ Your most respectful, and

~ Most chedient Servant,

_ H. S. MAN,
Walworth, Nov. 2, 1829, : e




 Mr. MAN's STATEMENT TO HIS COUNSEL,

BEING THE SROUND OF

Myr. Brougham’s Speech to the Special Jury, in the

* Cause of Man v. Owen and others, before the Right
Hon. Lord Clief Justice Tenteyden, 22nd Oct. 1827.

My Lorp AND GENTLENEN OF THE JURY,
* « The plaintiff in this.cause has brought an action of
trespass and false imprisonment agajnst the Defendants,as

‘memberslofa court-martial, held oy him on board H.M.Ship,.

Prince Regent, in January, 1824, and after vaming to you
the ground of the Plaintiff’s complaint, his Lords%]ip will
in the first instance tell you the law on the case, and you
will then have to decide as to the amount you consider

adequate for the injury !,)l'l!e P_,‘:eggg{(!aht’s illegal proceed«

iugs have caused him.’

“Mr. Harry Stoe Man, the Plaintjff, has served his King |

and country in “different parts of the world for many
years, and after passing the various degrees in the Royal
Navy, fall 20 years ago, became a Purser. 1In March,
1823, the Lords Commissioners of the'Admiralty appoint~
ed him Purser’ of the Persgus, receiving ship off the
Tower, but ashis" joining that ship interfered with some
private artangements of the captain, he was told by that
gentleman not fo aceept t__Iie appointment, as if ‘he did, he
the captain, would ‘miake” it extremdly disagreeable ta
him. = Mr. Man‘feeling piqued at_the remark, and satis=
fied he knew his daty apﬂ the rules ‘and regulations of
his majesty’s service, equal to any officer of his rank and
standing, paid n¢ attention to thé admonition, but upon
receiving his watrant, joined the ship, and’ after giving
the usual securities to government, took - charge of all

the stores, &c, and continued in that offi¢ial sitaation, as -

Purser of the Perseus, until illegally dismissed by
Defendants, in January, 1824 sand the .captain in fulfils
?’nent.of his promise, upon the Plaintiff becoming qﬁ“
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officer under his command, did most assuredly annoy him
all in his power ; and 1 shall now merely remark, that
after repeated attempts to catch Plaintiff, after placing
spies on all his actions, and after tiree distinct accusa=
tions to the Lords Commissioners of the Admiralty in the
‘short space of time of three montbs, and in every instance
Plaintiff being fully.acquitted of all the charges, neverthe-
less so bent was the captain on the Plaintiff’s destraction
and satisfied he could notsucceed by fair and honourble
means, that be resorts to foul and illegal, and with
the assistance of the present Defendants, at last -accom-
plished his diabolical plan, namely, of ruining the Plain~
tiff for ever, As a deeper scheme for the destruetion of
any man was scarcely ever concerted, I trust I shall be
excused the time I may occupy in exposing ‘it, and as
I shall state nothing bat what [ can prove, the Defend-
ants have only to thank themselves for the situation they
are now placed in, by lending themselves to this dark and
wicked conspiracy. e fe e
¢ Several months after the Plaintifff had become Purser
of the Perseus, he obtained leave of absence for a few
daysto take his family into Kent, and the day after he had
left the ship, the captain, contrary to all law, or howour,
the rules-of society, or the rules and regulations of his
Majesty’s service, orders the Plaintiff’s cabin to be. bro-
ken open, and all his books and papers, both public and
private, to be seized and examined, and an express is
dispatched to- Plaintiff to return instantly to London.
Upon Plaintiff receiving ‘this order it was - promptly
obeyed, and when he gained his ship, he was placed under
an arrest by the captain, (which will be shewn you from
the ship’s log-book,) to prove the difference between the
original arrest and the specific charge now brought be-
fore the Defendants, as members of the court-martial; for
it will be seen, that Plaintiff was first put under an arrest,
“ Oun suspicion of having charged the men with blankets
they never had,” not 26 supernumeraries as stated afters
wards, ‘so that in the very first instance, the origiual
arrest and the declaration differ, which it was the duty of
_the Defendants to bave seen, as being: judge, jury,
and counsel for the prisoner, and ta have dismissed
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the complaint on this ground, if not on- any othery
but ' they did' "no such - thing, for in defiance of a
written protest handed to them T»y'Pl'a_intiﬁ", objecting to
‘their jurisdiction to try the specific offence charged, thes
put him on-his trial, and came to a conclusion not justi-
fied by the evidence, by the law of the land, by either of
the 36 Articles of War, or the naval printed instructions.
So strict was Plaintiff’s arrest, that he was a close

risouner, allowed no intercourse with any one, either on

oard or from the shore, a  sentry was placed over him,
and the officer of the watch and sentry ordered to visit
him every four hours, day and might; and in fact, had
he committed treason against the state, he would have
been better treated; and more mildly dealt with.

- % The Plaintiffin consequence of this usage, contrived,
unkuown to the captain, to send a letter to the Secretary
of the Admiralty, stating ‘the hardship of his case, and
their Lordship’s very ptoperly called upon the captain
for an explanation of ‘his conduct,” The Plaintiff’s letter
to the Admiralty will be found in the first page of the
minutes of the court-martial, and the captain’s letter pre-
ferring the specific offence named in the Defendant’s plea
directly following it. It may perhaps, be here necessary to
observe, that the” harsh and unwarrantable proceeding of
the captain was to induce the Plaintiff’ to resign his situa-
tion and leave the ship, but the Plaintiff refused to do
this ; he made his complaints known to the Admiralty,
and when their Lordship’s called on the captain to exa
plain his conduct, he (the captain) was taken by surprise,
as he well knew Plaintiff had ' committed: no offence
against either the 36th Articles of War, or naval printed
instructions, or any known law of the land, and if he did
not shew some good ground for breaking open the Plain«
tiff’s cabin, ang ‘seizing his books and papers, his own
commission was in jeopardy, and he woulE most probably
be dismissed his majesty’s service instanter, It therefore
became necessary, that the charge the captain was about
to prefer, should relate to the Plaintiffs books and papers
he had unwarrantably seized, and finding (as he says) in
the margin of one of the ship’s books the figure of 8
against the names of 26 supernumeraries;which he also says
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Wad put there by Plaintiff, he géfs his clerk to' wiiié over
this figure, the word blankél; and thén addresses his letter
to the Lords of thé ,Admiraity, saying, «“ He bad put the,
Purser (the Plaintiff) dﬁde;r du arrest on sudpicion of
charging 26 blaikets to 26 supernumeraries, by putting
the figure of & iti the mafgin of an open list, &e, &e.”
“Now it must ¢ i’{’ept in mind,that the word binn/cet was.
written over the 8 hy the captain’s clerk, after the figure of
8in the margin of the dpen list was put dgainst the names of
the 26 supernumeraries,who vere at thé time all d ischarged
the ship aud had feéeived their pay tickets; which were cor-
rect, as is admitted by the ¢lerk, and examined, so that had
not the word blirket have been vritten over the figureof 8;
there could not_hidve been ail accusation of this descrip=
tion ; and by the captain’s style of letter to the Admiralty,
he actually misled the Lords Commissioners of the Admi-
malty,who natur’a"y doncluded thése 26 supernumerariesy
were all on board the ship, and dctually charged impro-
.Eerly a blanket, Wwhich was nof the fact; as they had all
een discharged and reteived their pay tickets some days
previous, and their decounts ¢loséd, and the word blan-
ket over the figure; was the act of the captain. The
Lords Commissioners being thus déceived, ordered a
court-martial to assemble and try the Plaintiff; % On sus~
picion of having fraudulently charged 26 supernumeraries’
a blanket each they never received, hy putting the figure
of 8 in the margin of the Ship’s books,” naming the D¢-
fendants as members. T :
“In obedience to ordéfs, the Defendant; Owen, as presi-
dent, and the other defendants, assemble on board H.M.S,
Prince Regent, in' Gillingham Reath, and ¢aused the Plain<
tiff to be brought béfore them to be tried, on the specific
charge, as before .stated; and without even calling upon
the Plaintiff to plead to the ¢hage, without arrainging him
upon this or any othet supposed crime; without calling .
one of the 26 superniiéraries before them, who were
the best evidence, with a full knowledge of all the facts
I bave stated to you, in deflance of a written thest, and
the very means of his defenéé being withheld from himy
namely, his books and papers; nevertheless the Defend-

- - ants foroe him to trial, and actually acquit him of the spev
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tific offence with which he was charged, by finding hiin
puilty of an intent to commit a distinet offence, with
which he was not charged. The Defendants did not
find the Plaintiff guilty of the specific arid anly accusa-
tion brought before them, but they convict him of an’.
intent to embezzle;(which is proved by their pleas,) and
more severely punish him by the 24th Article of War,
which provides for embezzlement, than they coald legally
have done by the 83rd Article of War, which provides for
the specific offence with which he was charged ; had he
been actually either of the -officers therein enumerated,
and as five of their pleas out of -the seven admit this, they
are now called upon to justify their acts, which ueither by
law or equity can be done. Now although we can ' pardon
my Lords Commissioners of the Admiralty, in the first
instance, for receiving the charge from the-captain, and
as hath been said before, being deceived by him, still no
excuse can possibly be made for the Defendants, because
the consequence of their doing so was-at the time painted
out to them. They received the charge in violation of a
‘written law, namely, the printed instructions, and .the
Plaintiff’s protest, which was before them. .The Lords
Comuiissioners of the Admiralty ordered the Defendants
to assemble aund .try the Plaintiff on a specific charge;
but they gave them no instructions, or could legally give
‘them any, to exceed their jarisdiction by finding Plaintiff
guilty of a distinct offence with which he was not charged,
or to violate the established law of the land, which by
‘their sentence bas been done. The naval printed instruc<
tions, under the head of courts-martial; p. 405, expressly
stales,  That all accusations or complaints, as the ground
-of a court-martial, shall be in writing, setting forth the
-particular facts, the time and place, and in what madnner
the offence was committed.” In violation, bowever, of -
-this'law, the Defendants, without one of these facts being
stated, without giving to the Plaintiff the names of the
26 supernumeraries; or .even the time and place they
were supposed to be charged, with a knowledge that the
- word blanket, which made the charge, was written by the
captain’s clerk, and that Plaintifi’s books and paperd
which had been improperly siezed, and still Were in the
€
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' ' prosecutor’s possession, deprived him of a defence. Unti
Plaintiff knew the naines of the supernumeraries he wag
accused of charging; and the time and place they were so
charged, and his books and papers returned to him, it
was impossible for Plaintiff to meet the charge. The spe~
cific accasation, as concerned a Purser, was notan offence i
cognizable by military law, and consequently not within
the Defendant’s jurisdiction. ‘ :

First. The specific offence was ot set forth agreeable
to the printed instructions, and should have been rejected
en that ground. Secondly. It was admitted that these
96 supernumeraries had.-all Iéft the ship, previously to
the figure of 8 being put againt their names ; and as in s e
their several pay tickets no charge of a blanket was made,
it was impossible after they had left the shipforany charge
to be made; and as every individual examined by the
prosecutor admitted no one was or ‘could have been in-
jured by the figure of 8 beingiput in the margin of any
book, this charge was no offence against any law,and con-
sequently not cognizable by amilitary tribusal. Thirdly.

The court-martial opened their commission on the 7th

- of January, 1825, and pronounced sentence on the 8th of
January, the day following, without adjourning from one
day to the other, which in Hale’s Hist. Plac. Cor. p. 498,
and several other authoritics, makes their sentence erro-
neous ; this will be confirmed by the learned Judge on
the bench, and I anticipate, both on the law and merits of
the case, a verdict for the Plaintiff, : .

% The offence of fraud is provided for hy the naval
Articles of War, 22nd Geo. Ir. cap. 33, by the 33rd sec-
tion; and although a Purser is not named in that Article, -
itis no mistake of the Legislature, because a Purser gives
security to the public for the stores in his possession, :
and every individual article he receives from the govern- = -,
ment he ‘is instantly debitted with, and if through care~
lessness or inattention any loss occars, it must be solely
to his own injury and not the public; but if the Purser
dies at sea his securities die also,and the flag officer, cap-
tain, commander,or Jieutenant, instantly takes charge of the
stores remaining on board . who, not baving given security
to .the government, can commit a fraud on the public,
and the 33rd Article of War awards a punishment solely
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for them; but the sentence passed on Plaiutiff by the -

Defendants,. is not the tenor of the 33rd Article of War,
or any other Article ofthe Act of the 22d Geo 11. cap. 33,

and although the Defendants sentence Plaintiff by the

24th Article of War, which gives a discretional power,
still this discretional power must be construed in mitiga-
tion, not in aggravation, of punishment, and as Plaintiff
was not accused or pleaded to embezzlement or any
offence falling under the 24th Article of War, under
the 24th Article of War the Defendants had no jurisdic-
tion of the specific offence charged, and their sentence is
CQ_nseguently illegal. The sentence was ¢ to be dis-
missed H, M. service, and rendered incapable of’ ever
serving his majesty, his heirs, or successors as a Purser,
mulcted of all pay, rauk, and allowances, in breach of the
24th Article of War,” Gentlemen, the laws of England
bave hitherto made no distintion in their rewards and
punishments, with the high or low, the rich or poor, and
the peasant or the peer; the messenger or the admiral,
commiting the same fault, ought to be equally punished.
But the Defendants have made a difference, for had the
Plaintiff been a flag officer, captain, commander, or lieu~
tenant, and actually committed and been convicted of a
fraud, he could only have been dismissed his majesty’s
service agreeable to the 33rd Article of War ; but because
Plaintiff was a Purser, in addition to dismissing him, they
mulct him of all his pay, rank, and allowances, render
him incapable of ever serving his majesty, his heirs, or
succesgors, as a Purser, in breach of the 24th Article of
War, which Article relaies to embezzlement, and is an

offence he never commitied, never was accuged; arraigo=

ed or pleaded.. S . o

“ Gentlemen, it is really necessary that youshould be
made acquainted with these facts, because we are not
aware whether the Defendants intend to defend them-

selves on the merits, or on the law of the case; had we

_confined ourselves to the former, they might have rested
on the latter; and had we gone on the latter, they may
fly to the former. Courts-martial, by law, are considered
criminal prosecutions at the suit of the Attorney General,
on behalf of the public, and consequently, depredations
on private property (which docs not concern the pablic,)



20

ate not crimes dognizable by the 36th Article of War, or
by a military tribunal. If these 26 supernumeraries (with-
out names) had actually have been charged a blanket
each they never received, it was not even then an offence
triable by a court-martial, because it was no injury: to the
public, fo whom the Purser gives security ; but a depre=
dation on the private pay of the men, who would indi-
. vidually have suffered, but as the specific offence was not
- committed, or intended to be committed, as neither em« -
bezzlement was committed, or intended to. be committed,
aswas admitted by all the evidence adduced on the trial,and
the word' blanket-which made the charge; was written by
the captain’s clerk over the figure of 8 after the men had -
all been discharged and left the ship;- if this does not
prove a couspiracy,there never was a conspiracy ; and I
hope the jury will visit it with heavy damages. =~ ° '
¢ Now 1 state a fact that cannot be contradicted, that
at this moment will be found the name of the Plaintiffin the -
books of everyship he bas ever sailed in, and it is equally
certain that he is now discharged, and his accounts
closed; if; therefore, any person was to put the figure of 8
in the margin of either of these books against the Plain=
tif’s name, and auother person was to write over the
figure the word blanket, could the Plaintiff by any possi=
bility be injnred by it? or would it be a crime against
any law, when no one could be benefitted'or injured  and
does it signify whether it is done five minutes after a
party-is discharged, or five years 2 for when once a-man
1s discharged, and got his pay ticket, the books may be -
burnt, as his pay ticket resembles a check upon a
- banker, and if that is correct, which in the case of the 26
supernumeraries, it was admitted to be, it is sufficient, and
the books, as concern them, become waste papers ; but the
Defendants have thought differently, they have acquitted
Plaintiff of  the specific offence charged, but inflicted a
punishment for a distinct offence with which the Plaintiff:
was not accused, under the 24th Article of War, ‘not
warranted by the Articles of War for the most aggravated
offence, or sanctioned by any law, martial, military, og
civil, Had not the Defendants the written law to guide -
them; and can any errorin-judgment be allowed, when
they were only required to.keep to the.very letter-ofit% -
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Does the minutes of the court-martial, which T shall pera
sent to'you, prove the Plaintiff to have been fairly and
legally convicted of the specific accusation, or cap you
be able to discover the smallest ground for the Jjustifica-
tion of their sentence, by either of their seven pleas,
which ' say, Plaintiff wag accused .and found guilty of
,embezzleing 27 1 ask, was he not accused of an intepded
fraud, and not of intending to embezzle, and is net fraud
provided for by the 33rd Article of War, and embezzle-
ment by the 24th Article? And although in common law
embezzlement is a fraud, still, in the Military code, fraud
1s not embezzloment, as there is a distinct Article for each
offence, : o o,
Having stated to you that I would make no.assertion
but what I eould prove, it now hecomes me to, prove .all,
bave asserted ; and first I shall pregent.tp you the loga.
book of the Perseus, to shew the difference between the
original charge for which the Plaintiff was first put under
an arrest, ‘and the specific charge afterwards presented .
and brought before the Defendants ; secondly, you shall
have presented to you the Naval printed instructions, to.
shew how the -charge ‘ought to have been worded, and
how it wag worded ; and thirdly, you shall have the pro~
test handed to you, -which. Plaintiff presented to the
Defendants, objeeting to - their jurisdiction to try him by
p court-martial.” A copy of the minutes of the court-
martial, and the 86 Articles of ‘War, of an_Act of Parlia.,
ment of the 22nd of Geo, II. ea 33; all these will prove
that the Defendants have acte illegally, unjnstly, and
most oppressively, By.a reference to.the ‘minutes. and
the ship’s log-book, you will discaver that the specifi¢. -
charge brought before. the Defendaants, as memhegs of the .
court-martial, and the original arrest, materially. differ,
which by law they ought net to haye done, : By lgoking
at the Naval printed instructions, and the minutes, you
will see. that the charge is not a Military. offence, and
that the Defendants could not legally repeive it; the partie
cular, most essential, and necessary faet, that ajl these
26.supernumerarieshad left the ship, with their pay tickets
correct, and that the word blanket over the figure of 8,
was theaet of the captain’s clerk,was entively omitted; the
time and place where the act was done, is no where fo be
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found, and in the minutes it will be seen that the Plain«
" tiff was neither ‘arraigned, or pleaded to any charge,
whichin all legal courtsis indispensable. As, therefore, the
log-book, the Articles of War, the Naval printed instrac
tions, the protest, and the minutes.and sentence, all con-
firm what I have stated, I shall-not much longer detain
“you, but briefly name to you, ‘the very serious injury the
Plaintiff has sustained, and then leave him in your hands.
One thing, however, T have omitted, which I consider
essential you should know,and if you refer to the minutes
you will perceive,: that the Deputy Judge' Advocate
wrote to the Plaintiff, saying, ¢ that if he had any evi-
"‘dence to adduce in his behalf which he wished subpceened,
lie was to send their names through the commanding
officer, and they should be summoned. In consequence
of this permission, the Plaintiff’ wrote, through his com-
manding officer, (Lieut. Wilson) requesting the 26 super-
numeraries, or as many of them as possible, might be
called in his behalf, which letter, according to Lieut.
Wilson’s note to the Plaintiff, which will be presented to
you, was ‘given -by Lieut. Wilson to the ceptain; but the
captain, so far from forwarding this letter to the Deputy
Judge Advocate, suppresses thisletter,and not one ofthese
. men were in court, The Plaintiff’s evidence was actually
suppressed by the prosecutor, although the men werein
the harbour, and the Plaintiff in consequence deprived of
their testimony. - Now,as these men were the best of evi-
dence, their presence was as requisite for the accuser as
the accused, and no ‘legal or fair conclusion as to the fact
_charged could the Defendants come to without them.
With respect to Defendants plea,  that Plaintiff was aca
cused and found .guilty of an intent to embezzle,” a
very few words will suffice for an answer. - First, The
Plaintiff (as the specific charge proves) was never accused .
of embezzlement, or arraigned or pleaded to it, con
sequently could not legally be convicted of it; -and
although embezzlement is fraud, fraud is not embezzle-
ment, and there is a distinct Article of War for each
offence, namely, the 83rd for fraud, and the 24th for ems
bezzlement, it will be impossible for Defendants to qualify
their pleas on the merits of the case or upon the law,
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“The injury to the Plaintiff by the Defendants pro-
teeding are incalculable; by their claiming jurisdiction
of the specific offence charged, they have deprived the
Plaintiff of atrial by jury, the birthright of every trie born
Englishman ; by their illegal sentence, all the Plaintiff’s
past services, of upwards of twenty years to bis King and
country, is completely thrown away, and at the age of
forty-five, he has again to commence the world, with a
-wife and five children, an impaired constitution, and an un-
merited stigma on his character; at the Plaintiff’s death,
his wife ‘is deprived of her pension, and by the Defend-
ants mulcting him of all his pay, rank, and allowances,
they turned him into the world without a penny, a cha-
" racter, or any meaus of obtaining a livelihood; every per-
son to whom he was indebted, vpon hearing of his dis=
missal, demanded a settlement of their accounts ; he was
obliged instantly to discharge his servants, and from
living in great respectability, is reduced nearly to want;
his. bankers,. upon reading the sentence, desired Plaintiff
to close .his accounts witﬁ them, and the injury and dis-
grace is incalculable. The Defendants have deprived the
Plaintiff .of a valuable situation, they pass ou him a sen-
tence not warranted by either the Articles of War to the
most :aggravated offence, and they dismiss him in such
disgrace, as may prevent him from ever again. getting
employment; they actually deprive him of what pay was
-due to him ; theyleave to be impressed on board any man«
of-war, who may take him;. they ruin his credit and cha-
racter, and, in fact, have done him such an irreparable
injury as nothing but your verdict can recompence.
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MAN 5. OWEN AND OTHERS:
:(Copied from the Times N}ewspapér.j,

Court of King’s" ‘Bench, Guildhall, Oct. 22, bqféré"
" Lord Tenterden and a Special Jury. ~ ’

.- & This was an action of false imprisonment, by Mr.Harry
Stoe Man, formerly Purser of His Majesty’s Ship Perseus;
against Admiral Sir Edward Owen; Captain Parry, and
several other Naval Officers, being the niembers of a
court-martial, before whom the Plaintiff was tried upon

4 charge preferred against him by Captain James Couchy
‘thie’ Captain of the Perseus, ¢ On suspicion of fraudu-

Iéntly charging 26 superiumeraries a b anket each they
never received.’

& Mr; Broughaui, for the Plaintiff, said; that he bad
been a purser for 4 ong time in the Navy, and had always
borne a good chiaracter; and now, after many years ser<
vice, he was compelled to éome into courtto séek repar-

ation in damages for an injury which affected his feehigs

as well as his foriune, The iain question the Jury would
bave to try was the'extent of the jurisdiction of the court«
fnartial by whose orders the Plaintiff was first put under
arrest; and before whom he was ‘tried, cashiered, and
declared incapable of serving His Majesty in' any other
gituation, The Plaintiff was not now at hberty to enter
into the merits of his case, but he kad a right to insist
that the charge-made against him was not cognizable by
the court before whom he was tried, and if he were cor
rect on that point, the defendants, notwithstanding they
had acted under the autbority of the Admiralty, were
legally liable ; and although tgey were morally justified
if they. proceeded in ignorance of the.law, still their
proceedings were altogether illegal, and the plaintiff had
a right to recover. .
«The hand writing of Admiral Owen and- Captain
Parry were proved to various documents, and a warrant
from the Admiralty, dated Japuary 10, 1805, to the
Provost Marshal, for the apprehension of the Plaintiff;
was also proved by Mr. Roose from the Admiralty, whey
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on his cross-examination by the Attorney-General, said,
that warrants of that kind were, in the regular course of
business, issued by the Admitalty if application were made
for a court-martial, There was a document of the same
sorton every trial, on every court-martial. It wasthe prac=
tice to issue it to the Provost-Marshal previoas to bringing
the party to a court-martial. It was the authority for hold-
ing the party in custody during the trial, That custody
was wore or less strict according to the nature of the
charge__whatever offence might be charged, or however
the charge -might terminate, still, during the trial, the
party charged was in the actual or supposed custody of
the Provost-Marshal, The Act of Parriament regulates
the manuer in which the Provost-Marshal is to be paid.

Re-examined=<The Provost-Marshal was under the
cominund of the President of the court. ‘

William Warmington examined by Mr. Lee—Witness
was on board the Prince Regent on the court-martial held
on the Plaintiff, and saw him in custody. The members
of the court were Sir Edward Owen, Captain Parry, and
wiltnzss thought he heard Captain Lochyer’s” pame
called, :

“ Cross-examined by the Solicitor-General —Witness
was cnly ou board the Prince Regent for halfan hour.
Witness produced a book at the trial, - :

“ Lieutenant Chalmers examined —Was on hoard the
Prince Regent two days during the trial, and was occa-
sionally in the rooin where the court was held.. Witness
saw Admiral Owen, Captains Parry, and Lochyer. By
order of Admiral Owen witness brought the Plaintiff to
the Perseus, which was lying off the Tower, from the
Prince Regent, at Chatham, t/e same eventing the court«
martial was dissolved
¢ Lord Tenterdén— T'he witness brought the Plaintif}’
to his own ship, that comes to nothing.

“ Lieut, Cbaliers examination continued——Witness
saw the Plaintiff in custody of the Provost Marshal
both of the days when the court was sitting.

« Cross-examined by Mr. Horace TwissThe Plaintiff
was specified in his order as one among a certain bumber
of persons who were to be carried on beard the Perseus,
that order was afterwards destroyeds The Plaintif
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spoke to witness on the subject, and said he had ne
doubt that the Commodore intended it as a kindness,
but it was his business to prove otherwise, Witness’s
vessel farnished the Plaintitf with a passage; but witness
would not have taken him without' the orders of the
Commanding Officer. Witness belonged to the Prince
Regent. The order distinctly named the Plaintiff as the
Iate prisoner, Witness also carried back to the Perseus

" all the witnesses who belonged to the Perseus, an:l were

<ent down to Chaiham to give evidence. He carried them
‘as passengers. R o

~ « Re-examined—The Plaintiff wished to'go on shore,
Witness did not put hin on shore, nor did he distioctly
vefuse to do so. Tt did not come to this. ,

« Lord Tenterden—On the evidence it appeared that
all the witness had was an order in writing, and which
merely amounted to a permission to take back the
Plainiiff and the witnesses, and he certainly did not take
them back as prisoners; and as to the act of the witness
refusing 10 let the Plaintifft go on shore there was no new
assignimen’, o . :
 «Witness again exawined by theAttorney-General—
The Perseus was a ship in commission, the Plaintiff was
Purser of it.

« Lord Teuterden—Courts-martial were distinct from
the ordinary courts. of law, which-were courts of perma-
nent jutisdiction. The Adiralty ordering a court-mar-
tial did not appear (0 him to give authority to put the

Plain(iff in castody, for all tbat bad been proved might -

bave occurred without any authority at all. ‘
¢ Mr. Brougham submitted, that if the Lords Com-

missioners had uo right to give the order for assembling
‘the court-martial, vn the. charges preferred -against the
Plaintiff, that then all that tie court-martial did ‘was
illegal. T .
- “Lord Tenterden—The question was, whether * the
offence chargéd, was an offence cognizable by a court-
martial, L B :
« Mr. Brougham—_My Lord, you are’ against us; we
were tried” and punished by the 21th Article of War,
« Lord Tenterd en—1J coufess 1 am warm, Mr. Brougham,
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neither by the 24th or the 33rd Article of War, had the
Defendants jurisdiction of the specific offence charged.

« Mr, Brongham__That is my case, my Lord.

« The Attorney General now addressed the Court on
bebalf of the defendants, He said, he was not quite sure
that the point which Mr. Brougham had made would belp
him, for suppusing the Admiralty to issue ‘their warrant
to assemble a court-martial, upon an offence not within
the jurisdiction of the Adwiralty, and that such court-
wartial pronounced an acguitfal. the party charged, would
be in custody during the trial, but he could not find fault
either in the judgment,orin the members of the Court, the
fault would “be in those who assembled the court-martial;
if that argument were correct, it follows, that the Plaintiff
could not sustain his action, for the sentence pronounced
bad nothing to do with the case. The matter charged

the making 26 false eutries in the book, for the sake of -

making 26 false charges, for articles never supplied, was
an offence, and he, the Attorney General, hoped it would
always bean offence, All that was necessary for the defence
was, toshew the warrant under which the Defendants had
acted. L o
« Mr. Rouse was re-called and examined, and produced
the warraut for holding the court-martial. It was dated
the 4thof January, 1825, and signed by Sir William Hope,
and Mr. Keate Douglas. B '
-« Mr. Brougham in reply, endeavoured to shew, by
reference to the-24th, 33rd, and 36th Articles. of War,
that the offeuce, being a depredation on private property,
and the Plaintiff having given security to the public, to
whom Bo injury could bave bappened, it was not a.crime
cognizable by the Articles of War, and in -particular not
by the 36th Article, because it was by the 24th Aurticle at
the court-martial, that the Defendants claim their juris-
diction, and the 86th Article was not on the: present
record, - o o

« Lord Tenterden expressed himself clearly against Mr,
Bronglam, observing, “ he had nothing to do with the
sentence,”* and ordered the Plaintiff to be called. i
. Nonsuited -accordingly. ' o
" % The Plaintiff contends, that as the punisbing isa component part
of the trying, they cannot fairly be divided, and as bis Lordship admitted
the sentence to bo illegal, surely, uuder the 24th Article, Defendants
were not sanctioned in what they did. .
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William Henry Webley Parry, and Defendants,
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Michaelmas Term, 6th Geo. IV,

" SPECIAL CASE.

This was an action of trespass commenced in Michael~
mas Term, 1826, The déclaration stated that defendants
‘on the 7th day of January, 1825, together with certain
other persons, being then under the control and command
of the defendants, with force and arms made an. assault
upon plaintiff, and imprisoned, and caused, and procured
him to be kept and detained in prisen for three days.
Special damages was assigned, having reference to the

P aintiff’s less of rank, &c. as a purser in his Majesty’s .

navy. The declaration contained two other counts, in
each of which .the same cause of action was differentl
.stated., Damages £5000. 1n Hilary Term, 1827, defend-

ants pleaded, 1st, thegeneral issue,not guilty,and fiveother

pleas; ounly the2d and 4th of which-it appears are material
to be stated in this case, but either party are at liberty to
refer to the pleadings. "The 2nd plea states, the plaintiff
.was a purser in and belonging to the fleet of our Lord
the King, in actual serviee, and full pay in said fleet, viz,
an officer in and of his majesty’s naval service, to wit, a
-purser in his said majesty’s naval service, and as such

purser and officer was emwployed in his said 'majesty’s
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‘naval service as purser of a certain ship of war of his'said
- Majesty, to wit, the ship Perseus, and that said plaintiff,
being such officer and purser in such actual service ard
full pay as aforesaid, and so employed as aforesaid, before
-the said time, to wit, on. the day and year aforesaid, on
board the said ship Perseus, the same then being within
the jurisdiction of the Admiralty of England, to wit, in
the river Thames, committed and was guilty of a certain
offence and breach of bis duty as such officer and parser
as aforesaid, cognizable by a court-martial, to wit, of
fraudulently and unlawfully charging 26 blankets against
26 supernumerary seamen to whom none had been issueds
and of making, in order to sucb fraudulent charge, cer=
tain false entries in a certain book of the said ship
Perseus, : :

And the pleas go on to state the complaint duly
made to the Lords Commissioners of the Admiralty,
within three years after the committing of the offence, and
their Lordships order duly issued to assemble a court-
‘martial, defendant, Owen, being president, the due sum-
moning and assembling of the same; that defendant,
with others, duly held 1%& same for the purpose of trying
the plaintiff on board the ship, Prince Regent, at Chatham ;
‘that the said court did truly try him for the said offence,
and that having weighed and considered the evidence
produced against the plaintiff, and his statement and evis
dence in his defence, the court was of opinion, that the
charge of thesaid offence had been proved against the plain
tiff; and in consequence, did adjudge him to be dismissed
from his Majesty’s service, and rendered incapable of ever
serving as a purser in the royal navy of his Majesty, his
heirs or succeessors. _ _ : S

That the defendants with the other members of the
- court-martial did, within the Admiralty’s jurisdiction, to
wit, in the said port, on board the said ship, cause plain-
tiff to be taken into custody, with no unnecessay violence

“and detained on board said shi during such trial, for»
“purpose of said trial, as they r:m-fully might for. the
“purpose aforesaid, which are the same supposed trespass.

The 4th plea is the same with the 2nd, except that in-
stead of averring the plaintiff bad comuiitted the offenée
mentioned in the 2nd plea, it merely avers tom plaint in
writing- to have been made to the Admiralty, of his hay-
ing committed that offence, The replication joins issue

E
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on the 1st plea, and as to all the other pleas de 'tnjure,
"yv'her((le upon the 2nd, 8rd, 4th, 5th, and 6th, issues are

oined. -

J :At the adjourned sittings for London, after -Trinity
Term, 1627, the cause came on to ‘be tried at Guildhall,
_before~the right hovourable Charles Lord Tenterden ;
“upon whi¢h trial all the facts stated in the 4th plea were
proved or admitted, and all the facts in the 2nd plea,
‘except the fact therein stated, that the plaintiff had come
'mitted the offence with which he was charged ; and it was
‘also proved to be the invariable practice in all naval
‘courts-martial, for the party accused to be in custody
"during the trial. .

" The Plaintiff ' was nonsuited.” - - o

In Michaelmas Term last, the Lord Chief Justice

was, upon heén’ng the attorney or agents, pleased to
‘order, that instead of the nonsuit in this cause, a verdict
'should be entered for the defendants on the 2n0d aud 4th
Cissues, and for the plaintiff on the other issues.

* TIn Hilary Term following, this honourable Court was
‘pleased to grant a rule to shew cause why the judgment
1o this cause, should not- be entered for the plaintiff, on
‘the whole of the counts in the declaration, notwithstand-
‘ing the verdict, which will be comingon to be heard. This
‘honourable Court suggested that the points in question
‘in this cause should be made the subject matter of a spe-
“cial case,and. a rule for that purpose was thereupon made,
" ~The naval Article of War,namely, the 36th, mentioned
.n the statute 220d Geo. 1L cap, 33, upon which the de-
fendants principally- rested, is as follows ;—* All other
-érimes not ‘capital, committed by any person or persons in
the fleet, which are uot mentivned in this” Act, or for which
no punishuient is hereby directed to be inflicted, shall be
‘punished according to the laws and customs in such cases
used at sea.” : ' _

: *The question for the opinion of the Court is, whether
under the circumstances abuve stated, the defendants be
“entitléd to judgment. * If the Court should be of vpinion
that they aré not, such order to be made herein as the
“Couri ‘shall seem fit, -~ C o
e " Signed R.V. BARNEWALL, . .

R W. H, MAULE.

’
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I the King's Bench, June 4th, 1820, -

" Report of the Argument and Judgment on the Special Ca:ee, in
" the King’s Bench, sitting under the King’s Warrant, after
Easter Term, 10th Qeo. IV, June 4th,1829. i

>

Max v, Owey, Kot., and Others, |
ARGUMENT ON THE SPECIAL CASE.

Mr. Barnewall stated the special case as follows j-au’
This is an action for an assault and false imprisonment.
The defendants pleaded the general issue, not guilty, and
. five other: pleas.  The pleas are, first, that p?'aintiff
was accused of an offence cognizable by a court-martil,
‘namely, “ On suspicion of baving fraudulently charged
26 supernumeraries a blanket each they never received,
by putting the figure of 8 in the margin of the ship’s
books;” and the defendants’ other pleas state, that the
- plaintiff was convicted of an intent to embezzle, the
offence .with which he was not accused,) and the question
: now to be decided is, whether the specific offence (T}Jarg'éd,
falls under the 24th Article of War, .by which Article the
- defendants claimed at the court-martial their jurisdiction.
. " My Lords, The pleas go on 1o state, that he was accu-
. sed and found guilty of embezzleing, and that he was
. tried for this offence by a court-martial, The 4th plea is
. the same as the 2nd, and states, that he committed the
. offence, and ‘that he made a certain false entry.
_ Mv. Justice Bailey—They become- the same effect if you
- have not proved him guilty of 1he offence, :
. - Mr. Barnewall—~We state that this was not an offence
for which, "by the Articles of 'War, he was liable to be
tried by a court=niartial; I do not know that there is any
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necessity for me to state more, than that the offence stated
in the two pleas, was one for which, by the Articles of
War, he was not liable to be tried bl)]' a court-martial,
Now, my Lords, ‘the offence i3, ¢ that he being a purser,
in his Majesty’s fleet, unlawfully and  fraudulently
charged 26 supernumerary seamen a blanket each they

mever received, by putting the figure of 8 in the margin

of ap open list; and that the defendants, as members:of
the -court-martial, found the plaintiff. ‘guilty, in breach of

the Articles of War, and sentenced him to be dismissed

his Majesty’s service, mulct of all his pay, rank and
allowances, . and rendered” him incapable of ever serving
his Majesty, his heirs, or successors, as a’ purser in his
Majesty’s navy. Such isthe sentence stated in the spe-
cial case ; bug at the trial, before the defendants, it was
expressly numed by them, in breach of the 24th Article
of War; but as we have no means of looking at the origi«
nal record, the most material fact is omitted, namely, the

.24th Article, and we are obliged to receive the sentence

"' as it stands in the special case,

.

" Mr, Justice Bayley—The plaintiff was not accused of

~ embezzlemerit, but of improperly charging 26 seamen, on

board the ship Perseus.

. Mr. Barnewall—The offence with which he is. charged
" -was so stated ; ah attempt to represent that he had provi-

ded a given number of blankets for these seamen, and had

jssued them to obtain the price from government of these
. blankets, and that he had made a false entry in a book

" for that purpose.

Mr. Justice Parke_.1 suppose he would be allowed a

deduction from the pay oftg‘e men. = o
"Mr. Barnewall__1 apprebend that would be the conse-

quence; the offence was, that he attempted to obtain 8s.

;-from _government,* for the blankets for these seamen,
.. that would be the resnlt. Now, my Lords, [ apprebend,
at common law, that would be an indictable misdemea-

nor, and then I apprehend it. comes to this, whether by

.+ * This a mis-statement of Mr. Biriewall, the g,overm'rént

. could not have been injured, Because the offence charged, was a

depredation on the private pay of the men, not government.
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the Articles of War, this indi vidual, a purser in the royal

- "navy, was liable to be- tried \by_a.co,urt-m,artial, for such

a misdemeanor as this, and that depends npon the Articles

of War, contained .in the '99nd Geo.-II. cap. 83.

Now, my Lords, that being a statute which takes from a
Yar,ty,the, right of being tried at common law by a jury,
.apprehend must be construed strictly ; there are 1 think

. in that statute, 36 of what are called Articles of War, in

which the different offences are described, for which the
party is liable to be tried by a .court-martial.. Somg‘qf
them are offences. conuected with _ the profession. of mili=
tary men,such as disobedencc of orders, which is made a
capital offence, and several others, which. I need pot men-
tion, . the . material. ‘Articles, as 1 apprehend which. will
be refesred -to here, will be the 24th, the 33rd, and the
86th. 1 apprehend- these are the material Articles; the

. 24th, 'says, that there shall be no wasteful expence of any

powder, shot, ammunition, or.other- stores, in the fleet,
nor any, embezzlement ,thereof. Now, I only refer to that
because 1 do not know whether it will be contended this
is ‘a charge of embezzlement. There is nothing like em-

bezzlement here; because this is an attempt of a man to

appropriate money to his-own .purposesL*

- Mr. Justice Bayley.—An atiempt .to obtain 'mone‘_y:lliy

Jalse pretences. . - , Lo .

" Mr. Barnewall—Yes, my Lords, and 1 pow come to the
8l1st.. ‘The 81st applies to the master .books ; now there
is no charge. here, of -making a false entry in the muster
‘books, therefore, - that - does ".uot .apply to it. -1 now
come to the 33rd Article, in which1 apprehend, the crime

~ imputed by the «harge against the]plaintiff is contained,

but which does -not -apply to- a purser.: The 33rd
Article is, « If any flag officer, captain, commander, or

lieutenant, belonging to the fleet, shall be convicted before,
. a. court-martial, of behaving in a.scandalous, infamous,

cruel, oppressive, or fraudulent manuer. unbécoming the
character of 'an. officer, he. shall be. dismissed. from ‘bis
Majesty’s service.”- Now, 1 apprebend, the. offence im-
puted to the plaintiff, was an offence of having -in a frau-
dulent manuer, &c.; but heis not included in this Article

of War, for he is neither a flag officer, captain, commauder,

# Not from the government, but from the men, Which roakes
all the difference. ~ :
F
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or lieutenant, and therefore, the offence with which he is
charged isnotdescribed ; buthe was not aperson under that
Article at all liable to be tried by a court-martial. -
Now comes that Article, which is the principal question in
the case, whether it was within the 36th Article? Now,
my Lords, the 36th Article is, ‘¢ all other crimes not capi-
tal, committed by any ‘person or persons in the fleet,
~ which are not mentioned in this ‘Act, ot for which no
- punishment is hereby directed to be inflicted, shall’ be
punished according to the laws and customs used at sea.”
Now, my Lords, first of all, it mast be a crime ; now I
say that the word crime, though it is not generally
a term used in our law books, being generally between
felonies and misdemeanors ; but the word crime, rather
implies an offence of a higher description,_than a-common
misdemeanor. I amtaking the word crime by itself ; sup-
pose the word capital did not accompany it; there is a book
for which the profession is very much indebted to a
learned Sergeant ;. the title of which is, A Treatise on
Crimes and. indictable Misdemeanors. I admit the-word
crime, is used to distinguish felonies from misdemennors,
but if there is any difference between crimes and misde-
meanors, your Lordships in a penal statute, will restrict
crimes to these offences which are strictly within it; but
it goes on, “ with other crimes not capital,” what right
have I to infer from that 2 I have aright to infer; that the
Legislature meant the word crime to relate to -capital
military offences, if they did not put in the word capital.
Mr. Justice Bayley—What do you consider to be the
criminal law, ’
Mr. Barnewall_That comprehends all offences. In
the other books 1 have been looking at recently, I do not
find the word crime, but offences against the King’s
government, offences against religion, and so on; the
statute which created the offences, states the offence shall
be punished so and so. The word crime does not scem
to be a term in law; but if crimes would include every
s‘)ecies of offences, as the word ¢ capital’’ was not -in-
cluded, it ‘was meant only to inclade those of a-certain
description, not only those - which are not capital, but those
which are mentioned. in this Act. - Now 1 submit, that the
offeuce with which the plaintff is charged, is. mentioned
“in this Act; it is mentioned in section 33, as behaving in
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a fraudulent-manner, but not mentioned as-applying to
a purser. Then the ‘36th section applies to offences not
capital, which are not mentioned in this Act, or for which
no punishment is hereby directed to be inflicted. NowI
fud the offence with which this individual is charged
before. the court-martial was an offence mentioned in the
Act, but the punishment, was to be inflicted upon' other
ersons, and not upon bim. ' R
"Mr. Justice Bayley_—With a view to this plaintiff not
mentioned in the Act? ‘ S
Mr. Barnewall__With a view to a purser, not mentioned:
in the Act undoubtedly. — - :
Mr. Justice ‘Bayley—One ‘section provootjfor; crimes
committed by flag officer, captaing, and lieutenants
there the person by whom that description of crime is
committed, enters into the contemplation of that clause.
'Mr. Barnewall—I say this clause ‘must be construed
strictly, Itis a statute taking away from the party, the
right be has to be tried by a jury. ' :

Mr. Justice Bayley—Admiralty jurisdiction ; the riglit'__ :
. of a trial by jury would not apply, except as it is given by -

statute. . *

Mr. Barnewall__f he happens to be away; here be"bap-‘ )

pens to be in the river Thames. ,

Mr. Justice Bayley—But there would be the same rule
if lie were in the river Thames or any where else; because
you would not construe the 22ud Geo. 11. in one way, as
‘o conduct at sea, and in another way, within ‘the limits of
the county, within the Admiralty Jjurisdiction. -

Mr. Barnewell _If the statute is to be construed strict=
ly, L apprehénd it is not within the -38pd section ; because
in the first place, it is not a crime, from the word cdpital
being coupled with it, and being a crime before-mention-
ed in the Act, this is not applicable to a purser. S

Mr. Justice Parke__The consegence of behaving in a

frandulent manner, seems explained by the words that .

- accompany it; behaving in an unofficer-like way, which
would not be punishable by a court-martial. " E

‘Mr. Barnewall _The offences punishable with death,

would not be pimiShable at common law,_

Mr. Justice Parke._1t provides against the upoﬁiéer;, :
like conduct of flag officers, captains,, commanders, and

-
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lieutenants; but does not allude to offences punishable at.

common law. :

Mr. Maule, for the defendants_T1 submit ta your Lord-
ships, there is no reason why the judgment should not fol-
low the verdict,which has been given for the defendants,up-
on the second of these pleas. My Lord, perbaps I may refer
to the opinion which was pronounced by Lord Tenterden,
who tried this cause, who stated he bad net the smallest
doubt upon the subject, though he gave leave to move,
He stated more then  once, upon the case -being
argued by Mr, Brougham, upon the same ground as Mr,
Barnewall now argues it, he -entertained uot the smallest
doubt upon the subject, and certainly I cannot see any
thing in the argument, which. have been brought before
the Court, by Mr. Barnewell, which have any tendency ta
raisea doubt, Your Lordships will see, if the plaintiff was
not tried by a court-martial for an offence of this kind, as
far as it is a breach of the military discipline of the navy,
he would be altogether dispunishable; there is no
jurisdiction at at all to try him. 1f committed within
a borough or county, it might be a misdemeanor
at common law, he might be tried by a common law

- jurisdiction, but supposing that it was committed at sea,

there would be a great difficulty in trying him, for your
Lordships know the Admiralty jurisdiction, in respect ta
misdemeanors, is} extremely doubtful, There has bheen
cases I knew formerly, which were on thebest advice aban-
doned, on the gronnd of there being either no jurisdiction
at all, or one t%at was so doubtful and inconvenient, that
it was impossible to prosecute a misdemeanor in the Ad-
miralty Court. ' - D

Mr. Justice Parke__.They try misdemeanors every day
at the Old Bailey.® Co

Mr. Maule—That is by a late Act of Parliament, - It is
within a very few years that has been enabled to.bs done,
Formerly, misdemeanors were dispunishable at sea, but
this is a~question of military law,and it would be a strange

thing indeed, if the offence stated in the indictment was -

not an offence agaiust military law.

@+ It is very doubtful whether a soldier or e sailor can be tried
by 2 court-martial for a misdemeanor.

@
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M. Justice Parke Tt must be construed with referenca .
to the state of the law, when the Act passed,

Mr. Maale__Yes, my Lord, heis stated to be guilty of an
offence; or stated 1o be charged with an offence and breacli
of his duty as such officer and purser; and cognizable
by a-vaval courtamartial, to wit, of fraudulently, and un-
lawfully ckarging 26 blankets against 26 supernumerary
-Seamen, to whom none had been issued, and making an
order to such fraudulent charge, an entry in a certain book
of the said ship, Perseus. Now We submit, in_the first place,
to your Lordships, in answer to the only ground that my
learned friend, Mr. Barnewall, has stated : I would sub-
mit, in the first place, that that js very clearly written in
the naval Articles of War, and it would be a strange thing'
indeed, if such a crime was not within the Articles of

ar; it would be strange if a naval court-martial had”
not jurisdiction to try an offence of this description, com-
mitted by a purser; and I submit to your Lordships, upon
looking at the general scope of the Act of thé 22nd Geo,

11, which was an Act for amending;, explaining, and
reducing into one Act of Parliament, the laws relating to
the government of his Majesty’s ships, vessels; and forces,
by sea. It seemsto me, to' be the intention of this Act of
Parliament, to provide a mode of trial for every breach of
“the military discipline of the navy; at all events -not to
leave unprovided for, so glaring a breach of public duty
as was charged against the plaintif.  With respect to the
argument, which is the only one now- relied upon by my

‘Now; with respect to the verbal criticism upon the 'word
crime, 1 apprehend, that nothing can be more clear,

- than that crime cotnprehends misdemeanors; and if we
were disposed to take it with critical exactness, I should
be disposed to say, ‘¢ all other crimes,” would necessarily
Inean, in the original language of the law, misdemeéanors
only, because felonies are capitalj they are geuerally
capital, &
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Mr. Justice Bayley—They were at that point of time, if
the party could not read ; if he could not get through
the nich rem, : :

Mr. Maule—He might not be able to read, or might
not be willing to read ; be might not choose to pay his
clergy, and it is not every man that is enabled pay his
clergy, and therefore, I would rather say, that the word
crime, would rather apply to- misdemeanors, .

Mr. Justice Bayley—If you recollect, in the Admiralty
there was no clergy, Manslaughter is a capital offence.

Mr. Magle_Until lately, the course was, at the Admi-
ralty sessions, if the circumstances was such as would
‘have amounted to manslaughter, the judge directed the
jury to acquit altogether. Indeed, it has been held in
come cases before the twelye judges, that, occuring at sea,
it was a capital offence. :

“Mr. -Justice Littledale—With regard to.a crimina
falsi, you speak of a erimina falsa, or a general miscon-
duct, of which the law takes cognizance. -

Mr. Justice Bayley_Conspiracy is acrimina falsi ; you

arve indicted for a conspiracy ; you are incompetent as 3

witness, because you are guilty of a falsebood ; perjury is

a crimina fulsi.
Mr. Maule__Then, my Lord, I submit this is a crime;

the 86th section says, all other crimes, nct capital, con-
mitted by any persou or persons in the fleet,* which are
not mentioned 1n this Act, or for which no punishment is
hereby directed to: be inflicted, shall be punished accore
ding to the laws and customs in such cases used at sea.
Now, certaiuly, any body reading that section would '
suppose, that the person who had been guilty of a crime,
a purser of the navy, who is within the jurisdiction of a
court-martial, would either have to shew you, what crime
it was mentioned in the 33rd section, of which he had been
guilty, what punishment was to be inflicted, or else to

admi, that he was within the 36th section; because it

* If a flag officer, captain OF lieutenant, had committed, and
had been convicted of this offence, be must. have been punished
by the 33rd Article of War. How, then, can Mr. Maule assert,
0 any honourable Court, that the offence is not provided for in
the Act; the 36th section says, All other crimes which is not
mentioned, or whick apply to the offence and not to the person.”




89

must clearly appear, that the intention of the persons who
-drew that in making that provision, was, that it should be
a complete compendium of the whole of the previous pro=
visions ; so that the intention is perfectly clear upon the
subject, and, therefore, the intention being so clear, as I
submit it is, unless there be something in the word which
‘makes it unnecessary, which distinctly contradicts that
intention, the intention must prevail.

Mr. Justice Bayley—1 do not think you need be
troubled any more, . ‘ S

*

THE JUDGMENT.

Tt is conceded, and rightly, that this plea states that
which would be an indigtable misdemeanor ; because no
doabt that the attempt te do that, the doing of which this
plea states, is beyond all question, as it seems t6 me, an
udictable misdemeanor. Here you unlawfully charge
against a certain number of supernumerary seamen a

~quantity of blankets, and make an order to such frandu-
lent charge, certain false entries in a book belonging to the
ship. Now, I think Mr, Barnewall will see, it is no more
than he is bound by law to concede, that that is an'indict-
able misdemeanor. Now if that is an indictable misdemea-
nor, does the 36th Article of War apply to indictable mis-
. demeanors ? It applies, in’ the first place, ¢ toall other
crimes” pot capital ; well, by the peculiar provisions
applicable to clergy, it did not apply to any thing within
the limits of the Admiralty jurisdiction, and therefore, to
all offences, not capital, it would, perhaps, in the strict
division, if there be a strict division between crimes and
. lmisdemeanors, be confined wholly and exclusively to
misdemeanors; but I think that the word crime, is a

. general term, and includes in it, crimes and misdemea- -

nors only. That the general term is crime, and the sub-
division of it is into.crimes and misdemeanors. Mr. Jus=
tice Blackstone says, we are now arrived at the fourth and
last branch of these commentaries, which treats of pub-
lic offences, or crimnes and misdemeanors, There he cer=
tainly uses both terms; there he'says, in pursuit of which,
I shall, in the first place, describe the general natare of

e - i S i b v
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, erimes and’ punishmeuts; Secondly, the persons capablé
of committing crimes; Thirdly. their several degrees of
guilt as principals and accessaries ; Fourthly, the several
species of crimes, with the punishmeat annexed to each
by the laws of England. Fifthly, the means of prevent-
;ing their perpetration ; and Sixthly, the method of inflict-
ing those punishments, which the law has annexed to
.each several crime and misdemeanor. Well, when he
goes on, what does he talk about, crimes only, as contra-
distinguished from crimes .and misdemeanors? No, he
treats of crimes and misdemeanors, under the general
denomination of crime, and it would have been a most allew
gorical distribution of the subject on his part, to have
said,—I am "now about to treat of crimes and misdemen-
nors; meaning, that to relate to two distinct classes and
subjects, and therefore to have said,* Now, I beginby treat-
ing of crimes, and then 1 will go on and leave misdemeanors
. altogether out.” It can only be that he adopted the sub= -
division of crimes and misdemeanors, in the geueral dis.-
tribution of the nature of_crime, umtler the general word
crime. Well, then the next point, that only-relates to such
erimes or misdemeanors as are not mentioned in the Act,
. or for which no punishment is "hereby directed to be in-
flicted ; and he says this is a crime mentioned in the Act.
How 2 Why, the 33rd section speaks of a person behav-
. ing in a scandalous, infamous, crael, oppressive, or frau-
dulent manner, unbecoming the character of an officer;
that applies to officers, and to officers only;* and if any flag
officer, captnin, commander, or licutenant, belonging to
the fleet, shall be convicted before a court-martial, he
shall be dismissed from his Majesty’s service, for any one
of those offences.. Now, I think, it is an essential ingre-
dient in the words which are mentioned in this Act,
_ the 83rd section only applies to frauds when committed
by persons of- particular character and “station in the
ship. It is perfectly silent, therefore, as to frauds com«
mitted by persons in a lower station in the ship. Why then,
when you see that mentioned in the Act, I think you are

not mentioned in the Act, with reference to the particular

# The purser is one of the signing officers of the ship, rank-
ing with a captain, or licutenant, and is called an officerin
every plea.
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person, upon whom you are judicating. The crime of

making a false entry, with a view to defraud, by a purser
of a ship, is not mentioned in the Act, because that only
mentions misconduct by persons of a particalar descrip-
tion, and is silent entively as to persons of a lower grade.
The consequence of holding that these words, which are
not mentioned io the Act,would exclude from the operation
of the 36th clause, every thing which will come up to
the idea of a scandalous, infamous, cruel, oppressive, or
fraudulent conduct, unhecoming the character Jf an
officer, would exclude, if that were the right construction,
every private soldier, forbeing punished for any misdemea-
nor, if that misdemeanor were scandulous, cruel or frau~
dulent; I think that never can be the effect of the words
of exception, in this particular section of the 36th Article.
Iam disposed to think, it is not necessary to give any opi-
nion upon that poin; Iam disposed to think, that the
words, which are not mentioned in this Act, are explained
by words which immediately follow ; and thatthose words
which immmediatelyfollow,are intended to beexplanatory;
and exactly the same as if ithad beeu, ““and all other crimes
not capital, cominitted by any person or persons in the fleet,
which are not mentioned in this Act, or for which no

pnnishment is hereby to be inflicted.” Why it is qnite

clear, with reference to this case, no punishment was in-
flicted by the Act, considering the individial by whom
it was committed. 1 am, therefore; of opinion, that the
plea is good, and that the judgment ought to be given for
the defendants ; and that the present rule for entering a
verdict for the plaintiff ought to be discharged. '

Mr. Justice Littledale—I am entirely of the same |

opinion; this case is certainly not within the 24th Artis
cle,® nor within the 3lst Article, nor within the 33rd
Atticle ; the question is whether it is within the 36th
Articde. Now it seems to me, that Mr. Barnewall, in
commenting upon the word crime, argues, that ‘it ‘must
mean more than misdemeanor. It seams to me, that
crime is a general term, and that crime is the same thing
as offence. 1look upon offences and crimes to be exacily

4 It was by the 24th Article the defendants claimed their ju-
risdiction, and passed sentence, which is proved by five of their
pleas ; and the 36th Article at the court-martial, was neither
named or thought of, nor was the 36th Article on the record.
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the same, as far as words ‘go. - A man may be guilty of
an offence for which the law does not award any punish-
ment. It seems to me, the proper definition of ecrime, in -
its larger seuse, is an offence for which the Jaw awards a
punishment ; crimes, when they come to be divided, are
divided into three classes—treason, felonies, and misde-
meanors I but still they are all crimes and offences, for -
which the law awards a punishment, and therefore, that -
appears to me ta bethe proper definition of crime. Inseve-
ral treatises, you have it mentioned crimes and misde-
"meanors; how_ that inaccuracy has crept in I do . net
. know ; perbaps they did not think it essential to use the
general word, crime, when you do not come to the parti~
culars, which arise out of it. Then Mr. Barnewall will
contend, that this crime, taking it for granted as Mr.
Barnewall well adumits, that it would be an indictable
misdemeanor, at common law, as it certainly would be;
but he says,—this sort of erime, this. sort of fraudulent
conduct, is included in the 33rd section, ¢ that if any flag - -
" officer, captain, commander, or lieutenant, belonging
' * to the fleet, shall be convicted before a court-mar-
tial, of bebaving in a scandulous, infamous, cruel, or -
fraudulent manuer, unbecoming the character of an offi-
cer. Now, he says, therefore, that the conduct which
was implied to this plaintiff, is bebhaving in a fraudulent
manner, and therefore, it is a crime which is mentioned
in the 33rd section, and consequently he is not included
in the 36th sectign, because, he says, the 36th section
applies to all other crimes  not mentioned in this Act, and -
then he says, a person holding the situation of a purser is -
not included. Itseeis to me, the 83rd section does not
apply to what youn properly call crimes, but to be meant
to apply to conduct which is unbecoming an officer; it
enumerates the officers, and it only applies to them, ¢ if
any flag officer, captain, commaunder, or lieutenant;” it
only applies to that description of officers belonging to
the fleet, shall be cdnvicted before a court-martial for
bebaving in a scandulous, infamous, cruel, oppressive, or
fraudulent mannper, unbecoming the character of an offi- -
cer, he shall be dismissed his Majesty’s service. ' 1t does
not award any particular punishment upon it,* and there-

% It does award a particular punishment, namely, dismissal,
as is asserted by his Lordship, in the preceding line. \
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fore, I think it was not meant to relate to erimes, but to
conduct unbecoming an officer, of behaving in a scanda~
lous, infamous, cruel, oppressive, or franduledt manner
unbecoming an officer, in a way that would not be punishe

able at.comman law, aud. therefore, I think the case does -

not come within the range and meaning of the 33rd sec~
tion, and I think it is a crime that has not been mentioned.
in the Act before; and as it was committed ‘by a purser,
in the fleet, I think it was cognizable by a court-martial,
under-the 36th Article,

Mr. Justice Parke__I[ am also of the same opinion. I
think this is certainly a crime, not capital, within the
meaning of that term in the 36th Article; and it is
admitted t6 be an indictable misdemeanor, and the ques-
tion 'is, whether it is previously mentioned in the Act.
- T think the 36th section, applies to offences, not of a eri-
minal character, which would render him liable to an ine
dictment; but conduct which is unbecoming the charae~

ter of an officer or gentleman, but at all events, whether or -

not mentioned in the 38rd section, that applies'to captains,
commanders, and lieutenants, and not to a purser, and
therefore it appears to me, upon both of these grounds
Dot to be embraced in the 33rd section, and not being
capital, within the meaning of the 36th section it 1s

punishable by a court-martial, and if so the plea is good.¥

lieutenant, as the case may be, is obliged to take charge of the’

stores, &c. ; but as these gentlemen never gave any security to’ ‘
the crown, had either of them fraudulently charged 26 supernu- .

meraries a blanket each they never received, &c. they must have’

been punished by the 33rd Article of War, because this Article’

provides for fraud, so that the crime with which plaintiff was
accused, is named, although not with regard to a purser, '

#® Whenever a purser dies at sea, the fiag officer, ca_ptéin, or,
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REMARKS OF THE AUTHOR

On the foreyoing Letter, Trial, Special Case, Argu«
ment, and Judgment in the Cuse of Man v. Owen.

«To do unto others as you would they should do unto you,”
is s0 sound a maxim, that in the observations | am about
making I shall endeavour to bear it in my mind, and that
Imay do so with advantage, I shall put myself in the
situation of Sir Edward Owen and others, and byendea-
vouring to divest myself of every prejudice against them,
as an unbiassed and independent man, shall fancy
myself taking my seat at the table of the court-martial
to try a purser in the Royal Navy, « on suspicion of

- having fraudulently charged 26 supernumeraries ablanket

each they never received,” by putting the figure of 8 in
the margin of an open list belonging to H. M. S. Perseus,
this being the specific and only charge brought before
Sir Edward Owen and others against'me, .

Sir Edward Owen having been M. P. for Sandwich,.

and, consequently, one of the makers of our laws, - it
would be an insult to his understanding to suppose that
he is" ignorant of the different jurisdictions of martial,
military, and civil law ; of the practice of our courts of
law; that there are offences against the common law and
positive ipstitutions, against statute law, and in violation
of Acts of Parliament. 1 shall counsider myself pos-.
sessed of Sir Edward Owen’s knowledge of the written
Iaw of the land, seated as president of a court-martial,
called upon by the Admiralty to try‘an individual with
whom 1 am totally unacquainted, and for whom I can
neither possess affection or dislike, I say, so far I am
eligible to sit as president of a court-martial, and so was
Sir Edward Owen. It is not disputed by me that Sir
Edward Owen received his authority to convenea court-
martial from the Lords Comumissioners of the Admiralty
to tqua specific charge, and only a specific charge; but
as a

he should have known that such an authority did not

ember of Parliament, as well as of a court-martial,

e S
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Jjustify him in doing an illegal act, in depriving a subject
of his right to-a trial by jury for a civil crime, .l)y.takrng
‘eognizauce of- it by a wilitary tribunal, or-punishing for
"a distinct offence which he had no authority to try.
“The Adniiralty’s warrant gave no jurisdiction to try the
“specific “offence charged against me, or the specific
offence of embezzlement; and if the perdou or offence
charged cannot be found in the Act of the 22d Geo. 1L,
- ¢. 33, whichis a penal statute, a court-martial cannot
legally put any oue on his trial without committing a
‘trespass ; and I contend furtber, that the Act collectively

~ does not even grant jurisdiction to try any offence without
- the specific article in the Ast is distinctly stated by which
. the jurisdiction is claimed. Had I, therefore, beenin Sir
Edward Owen’s place, and M. P, for Sandwich, 1 should,
. in the first instance, have dismissed the court (instead of
‘the ptisoner) ou the ground of not possessing jurisdiction
. to try the specific offence charged, or any other offence,
~ because one was nota military offence, and the other they
bad noauthority from the Admiralty totry; but Sir Edward

. thought otherwise, 1 was brought before the court and
. put upon my trial, ¢ On suspicion of baving frandulently
- charged 26 supernumeraries ablanket each they never re«
ceived, by putting the figure of 8 in the margin of a ship’s
books. Upon my being placed at the table, with the
. 'master-of-arms holding a drawn sword ever my head,
- I handed Sir Edward Owen a written protest, to this
effect, * that the specific offence charged against a purser

~ . was hot a military offence, and, consequently, not within
the jurisdiction’ of a court-martial, that uatil my books
and papers were returned to me, with the names of the
men I'was suspected. of having improperly charged, and
‘the "time and place when they were so charged, it was
. impossible for me to defend myself, &¢, . As 1 do not
see there was any thing unreasenable or unlawful in this
request, had I really been in $ir Edward's place I would
have complied with it, or at least have .ordered the
books to be restored ; but he did the reverse, he ‘ordered
, that I should ‘bave no access to my bock or ‘papers,
and without being ‘arraigned, or my ‘pleading, to any
~ crime, the trial - commenced. - Now, supposing the
wpecific ‘offence charged- to be really within. the joris-
diction of & court-martial, (which I do still deny),
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before 1 .could have found ‘any: man guilty of it, I
‘mnust have bad the charge fully proved, and the way
.1 should have done it would have béen as follows: first,
:T should have had before me the best possible evidence,
“which were the 26 supernuymeraries suspected to have
' been fraudulently charged, and I should have inquired
. of - them if they ever did receive a blanket from the
' purser, or were ever charged one, (for until this.is ascer-
‘tained the charge may still be right) ; but if they depied
" it;" and said they never did receive oune, or were charged
* for one, I should next have inquired, whether, by the
. figure of 8 being in the ‘margit of an open list, after a
- yman is discharged the, ship, according to the: rules of

..the naval service, such. a charge could have been made

- By the purser,and if 1 found it could not, I should have
- instantly acquitted the accused ; for until the men were
“produced it was impossible for any one to say whether

- they were or were not so charged. Sir Edward Owen
.-did no such thing ; he called to the prosecutor, Captain

Couch, and placed him on his right hand, and suggested

I questions about blankets with which the specific offence

charged was as distinct as one offence can possibly be

- to another.

The . first witness called was Lieutenant’ Wilson,
he was asked by the Prosecutor, “* If he were upon a
survey of my blankets?” be answered, * that he was.”

He was then asked if the blankets were all found

... correct? and he answered, they were. The next witness
_called, was a Mr. O’Reilly, and be was asked whether he

could swear to the figure_of 8 in the margin of an open

list against.the ames of 26 snperoumeraries (which open
.- list waspr_oduced and shewn to him) being mine, ‘and he

answered that he ¢ould; but as he had been on board the

-ship.only a few days, and hud never seen me write or

make figures, 1 cross-examined him, and asked how he

.. koew. the figure of 8 which. was shewn ‘to him to be

... mine-? when he answered, * because it was made with

e

my ink.” The next witness was a Mr. May, the.Captain’s

. clerk, and this persom admitted that’ he was . on the

survey, (and’,that_ there were exa’ctfy ?GZ,blankéts inore

than there ought to have been, although Lieat. Wilson,
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‘before 1 .could have found -any: man guilty of it, T
‘must have bad the cbarge fully proved, and the way
-1 should have done it would have been as follows: first,
‘Y should have had before me the best possible evidence,
“which were the 26 supernumeraries suspected to have
‘ been fraudulently charged, and I should have inquired
. of them if they ever did receive a blanket from the
" purser, or were ever charged one, (for until this is ascer-
‘tained the charge may still be right) ; but if they ‘denied
" it; and said they vever did receive one, or were charged
* for one, 1 should next have inquired, “ whether, by the
. figure of 8 being in the margit of an open list, after a
- man is discharged the ship, according to the rules of
.. the naval service, such a charge could have been made
. by the purser,and if 1 found it could not, I should have
instantly acquitted the accused; for until the men were

produced it was impossible for any one to say whether

~ they were or were not so charged. Sir Edward Owen
. did no such thing; be called to the prosecutor, Captain

Couch, and placed him on his right hani, and suggested

{ ' questions about blankets with which'the 'speCiﬁcB()%'e'nce

charged was as distinct as one offence can possibly be
to anotber, . ‘ B

The first witness called was Lieutenant’ Wilson,
he was asked by the Prosecutor, ¢ If he were upon a
survey of my blankets?” be answered, ¢ that he was.”
He was then asked if the blankets were all found

. eorrect? and he answered, they were. The next witness

called, was a Mr. O’Reilly, and be was asked whether he
could swear to the figure_of 8 in the margin-of an open

1ist against.the names of 26 snpernumeraries (which open
- list .was*pr,oduced and shewn to him) being mine, and he

answered that he ¢ould; but as he had been on board the

_ship only a few days, and hud never seen me write or

make figures, 1 cross-examined him, and asked how he

... knew. the figure of 8 which. was shewn to him to be
. mine-? when be answered, ¢ because it was made with

my ink.” The next witness Was a Mr. May, the Captain’s

¢ clerk, and this persom admitted that’ he was on the

survey, and that there were exactly 26 blankets more
thaa there ought to have been, although Lieat. Wilson,
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who was also on the survey, swore he found the blankels,
all correct ; and onmy cross-examining May,
that the word blanket, over the Sigure, was written by
himself s that the men were all previously discharged,
“and ‘their pay lickets correct ; and by the. figure of
_being in the margio of the ship’s books against the names
-of the men; no njury could accrue to the .men, neitber
could 1 be benefitted; that no one wav improperly charged
a blanket ; that there was no embezzlement of any storess
that no one was, OF could, by any possibility be defrauded,
by the figure of 8 heing against’ their names in. the
margin of any book. Mr. Steward; a master’s mate, swore
- that he was on- the survey, .and - that there were Jorty
blankets more than there ought to have been, although
‘" Lieutenant Wilson swore the ‘blankets were :all correct,
- and May said there was exactly twenty-siX; and John
- Soutberly, my steward, ‘stated, that was © confined to
-y cabin, with a’ sentry -placed over uie, while this survey
“tvas being taken on my SLoTES; that 1 was not allowed to
" be present 1o answer or explain any thing respecting the
" gtores ; and, to the best of his recollection, every thing
~wpas found. correct; that the 26 supernumeraries,l_was
~ suspected to._have_charged a blanket each, were not s0
- charged ; and that he was present when the survey on my
" glores was taken by the first ‘Lieu,tenant»Wilson,'Mr.
_ May, and Mr. Seyward ; and why 1 was not -allowed to
I 'be. present, but kept in confinement, .
. This being the only evidence;produced insupport of the
b ‘prosecution, and Sir Edward: Qwen and. .others being
anxious to retire, they retired accordingly ;. but neglect=
. ing o Teturn, the court-martial died a natural death.
"On the following morning at eight o’ctock they again
. assembled, and called me before them for my, defence.
“In the Act of Parliament of 22d of, Gev. 1L & 33, the
- -time of the day for holding’courts—,martial is not specified,
. _but in the general printed instructions, under the head
of court's-martial, - the grd article :states, they are
- always to be -held in the forencon, .in. the most publie
. part of the ship.” 1t is accordingly the usa e, of the
navy, though a court-martial is sitting, andbad con-
i cluded one \rialin thve- morning. of the.day, never to pro-
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éeed to another; anless it can'be hegan before 12 o’clock
at noon. ‘The time of adjournment is left to ‘the discre-
tion of ‘the court, who in general. do not exceed three or
foar o’clock’ in the dftérnoon; but if there is a great
probability of the trial héing: brought fo a conclusion the
‘same ‘'day, the court continues- to sit heyond ‘that hour.
However, it is indispensibly necessary® o long as a
trial continues, to adjsurn from day o day ; but- Sir
'Edward Owen and ntkers did not adjourn the courtsmar-
“tial from' the Tih to the Sth of January, as wes indispen-
“sibly mecessary; and, if on noother leqal-ground, their
neglect 1n this respect vitiates all their proceedings.
" In-Hale’s Hist. Plac. Cor. 498, he says, “If a commissien
of goal delivery issues to A, B. &c. &c. and they sit one
" day, and forget to adjonrn their commission, or the elerk
‘ forgets to enter the adjournment, and the.next day they
_proceed in sessions to take an indictment, and give judg-
went, this judgment is erroneous; and -the clerk of the
"assize shall never be permitted to amend the record;: for
_in strictness of law, their commission was determined by
the first day’s session without adjournment ;- and my
" court-martial stand exactly in’ this - predicament; - the
" minutes of the ‘court-martial most clearly: shew that no
adjournment ever tock place ; and why I am to.be pro-
- secuted and ‘persecuted against all established Jaw of my
. couautry 1 an at a loss to ascertain. : o
.~ As my defence will take up much paper and time, and
" the substance of it will be found in-Mr. Brougham's
- gpeech to the special jury, 1shall now merely state, that
" my address’ did not avail me, and after 1 had finished it,

" and the court were about to deliberate, Captain Parry,

one of the members of the court-martial, addressed the

* prosecutor’in these words, « 1f we give him two years in
" the Marshalsea will that satisfy-you, ¢ Captain Couch 2’
" But what was the answer to this illegal question 1 did not
" hear. However, after an absence of nearly an hour, [

-wits again called ‘before Sir, Edward Owen and: others,

"2 uft the Deputy Judge Advocate, Mr.: Twopenny, of
" Roehester, took up a paper which- lay before Limy and

ﬁy‘fef‘efriﬁé to the trial before Lord Tenterden,'» Lieutenan€
Chalmers says he was in court both days.
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read as follows:__¢ After vecapitulating the authority by
which the court was assembled to inqnire into the specifie
offence exhibited against me,” namely, « On suspicion
of having fraudulently charged 26 supernumeraries a
blanket each they never received, by putting the figure
of 8 in.the margin of the ship’s book,” (without stating
any adjournment from the 7th to the Sth of January,
1824)he nbserved  that the court having heard the evidence
and the prisoner’s defence, and maturely and deliberately
considered the whole, is of opinion, that the charge is
proved in breach of the 24th Article of War, and that
the prisoner is bereby dismissed His Majesty’s service,
mulct of all pay, rank, and allowances, and rendered in.
capable of ever serving His Majesty, his heirs or succesa
Sors as a purser in the royal navy.” After this sentence
was pronounced, 1 solicited the Deputy Judge Advocate

toallow me to peruse it; and as the 24th Article of War

particularly struck ‘me, I was desirous of seeing as well
as hearing it on that account, and I not only read it my=
self, “in breach of the 24th Article of War,” but gave it
to a gentlemen near me also to read, and he passed it to
several. When the court left the Prince Regent [ re-
{‘]‘l,xested permission to go to Chatham; but Lieutenant
ilson told me, “ he had strict orders from Captain
Couch to take me back to the Perseus, and against my
consent, and as a prisoner I was forcibly carried to
London, :
It is now necessary to observe, that du ring Captain Couch’s
stay at Chatham, he called on a gentleman who happened
to be intimate with my family, and upon being asked what
brought him to Chatham,” he veplied, “To break my
purser; if 1 do not succeed, I shall be dismissed myself’
but T do not fear,as the members of the court-martial are
my friends.” My destruction was therefore resolved upon
previous to trial ;" and after I was dismissed the service by
this illegal court~martial, I was compelled to do duty oa
board the Perseus for nearly three weeks, without recejy-
ing one penny, and at avery great injury to me, and of
course under very distressing circumstances. As soon as
it was publicly known that I was dismissed H. M. ser-
vice, every creditor I had sent in their accounts; iy
wife was so much shocked at the accnsation and sentence
: K
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that it destroyed her infant; and sickness was added to

my misfortunes; by the indisposition "of my wife and

children, additional expences incurred. _

After considering what was hest to be done in my de-
plorable situation, 1 resolved to write to the Lords Com-
missioners of the Admiralty for a copy of the minntes of
my court-martial, and I accordingly addressed their Lord-
ships in as humble and respectful a manner as possible,

requesting to he favoured with them. To this letter I~

received a reply, ¢ That their Lordships did not think fit
to comply with my request;” but upon a second, third, and
fourth ‘application, I was-told, « That [ might have the
ininutes upon paying the usual fees, at the expiration of
a twelvemonth and a day.” T accordingly waited until
the expiration of that time, and then was favoured with
them upon paying three pounds ten shillings. Upon reading
what was sent to me, I discovered that these minutes were
false; that neither my protest against the jurisdiction of
the court-martial, or the true sentence passed on me by
the members, were recorded. [ perceived that the most
material word, fwenty-four was omitted in the sentence,
and that itwead ¢ in breach of the Articles of War,” in-
stead of the 24th Article of War, which at the court-mar~
tial was expressly named, and as 1 coonsidered such con-
duct to be dishonourable somewhere, 1 resolved upon
bringing an action at law, against the members of my
court-martial. I therefore, took the opinion of Messrs,
Baruewall and Lee, and that I might not offend the Lords
of the Admiralty by so doing, I sent my case and their
opinions fo their Lordships, who returned it to me, saying,
¢« They would not interfere.” 1 was, therefore, compelled to
issue my writ; I depended apon Sir Charles Abbot; 1 knew
1 had committed no offence against military law, or any
law, against the Articles of War, or naval printed instruc-
tions, and doubted not, but that the Lord Chief Justice
of the Court of King’s Bench, when the case came to be
heard, before deciding on the law of it, would have asked
the defendants for the specific Article by which they
claimed their jurisdiction, because be has sworn to act
justly, and he could not fairly decide until he knew
the specific article, as the Articles of War collectively
gave them no jurisdiction whatever.. 1 thought it
impossible for his Lordship to give an opinion,
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until he knew the specific Article, and as the 36th Arti-
cle was not even on the record, 1 confess, I did not expect
to be ruined by the 36th Article, because I was tried and
punished by tl‘l’e defendants by the 24th. I was, how-
ever, mistaken ; the learned Lord Chief Justice ordered
me to be nonsuited by the 86th Article of War, with
a knowledge that five of the defendants pleas state that it
was by the 24th, and my feelings on the occasion may be
better imagined than described, I was vexed and dis~
appointed; the Lord Chief Justice, of the Court of King’s
Bench, was against me, and my chance of redress was
gone. Itis true, upon an application for a new trial, a rule
nisi was granted ; but when it was about being argued to
be made absolute, the learned Judges turned it into a Spe-
cial case,which case 1 have already given in this pamphlet,
but to which I always objected. I must do both Messrs.
Barnewall and Lee ‘the justice to say, that their special
case did them great credit, and 1 was’ perfectly satisfied
with it; but I do not like special cases geuerall y.When their
case was submitted to the defendants counsel, to the law
officers of the crown, a very unbandsome and new method
was adopted by them, or the Admiralty solicitor, and
an entire new case substituted in its place; the objection-
able parts in their case, were not, (as I believe is usual) ob=
Jected to, but an entire new case was substituted in its
place; and the special case recordéd in these sheets, is
the defendants case, not mine; to their case I objected,
because, at my court-martial, the 36th Article of War
was never named or thought of; and the only question
for the learned Judges to Eecide was, ¢ Whether, for the
specific offence charged against a purser, a court-martial
could claim jurisdiction to try it by the 24th Article of
War.” The learned Judges of the Court of King’s
Bench, have at last decided the question, % That the spe-
cific offence charged against me, was not within the 24th
Article of War,” and I am, therefore, justified in saying, 7
am still a purser in his Majesty’s navy, because as yet, I
have not been legally dismissed, nor have I committed
any unlawful act to merit dismissal. :

_ That I might be certain that I was not dismissed his
Majesty’s service} by my Lords Commissioners of the
Admiralty, several years back 1 addressed their Lord«
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until he knew the specific Article, and as the 36th Arti-
cle was not even on the record, 1 confess, I did not expect
to be ruined by the 36th Article, because I was tried and
punished by tl‘l’e defendants by the 24th. I was, how-
ever, mistaken ; the learned Lord Chief Justice ordered
me to be nonsuited by the 86th Article of War, with
a knowledge that five of the defendants pleas state that it
was by the 24th, and my feelings on the occasion may be
better imagined than described, I was vexed and dis~
appointed; the Lord Chief Justice, of the Court of King’s
Bench, was against me, and my chance of redress was
gone. Itis true, upon an application for a new trial, a rule
nisi was granted ; but when it was about being argued to
be made absolute, the learned Judges turned it into a Spe-
cial case,which case 1 have already given in this pamphlet,
but to which I always objected. I must do both Messrs.
Barnewall and Lee ‘the justice to say, that their special
case did them great credit, and 1 was’ perfectly satisfied
with it; but I do not like special cases geuerall y.When their
case was submitted to the defendants counsel, to the law
officers of the crown, a very unbandsome and new method
was adopted by them, or the Admiralty solicitor, and
an entire new case substituted in its place; the objection-
able parts in their case, were not, (as I believe is usual) ob=
Jected to, but an entire new case was substituted in its
place; and the special case recordéd in these sheets, is
the defendants case, not mine; to their case I objected,
because, at my court-martial, the 36th Article of War
was never named or thought of; and the only question
for the learned Judges to Eecide was, ¢ Whether, for the
specific offence charged against a purser, a court-martial
could claim jurisdiction to try it by the 24th Article of
War.” The learned Judges of the Court of King’s
Bench, have at last decided the question, % That the spe-
cific offence charged against me, was not within the 24th
Article of War,” and I am, therefore, justified in saying, 7
am still a purser in his Majesty’s navy, because as yet, I
have not been legally dismissed, nor have I committed
any unlawful act to merit dismissal. :

_ That I might be certain that I was not dismissed his
Majesty’s service} by my Lords Commissioners of the
Admiralty, several years back 1 addressed their Lord«
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ships by letter, asking the question; and the answer I
received was to this effect, « That you are dismissed his
Majesty’s service by the sentence of a court-martial, and
not by the Lords Commissioners of the Admiralty.” Asg
the learned Judges of the Court of King’s Bench have
decided that the court-martial was illegal, under the 24th -
Article of War, and as 1swear solemnly, and am support.
ed by the affidavits of others, that it was by the 24th
Article of War sentence was pronounced by the members
of my court-martial, and that the 36th Article of War
was not then even named. Until I am lawfully dismis-
sed by the Lords Commissioners of the Admiralty, or a
legal court-martial, I consider I have still the honour of
being an ofticer in the Navy, and conclude my observa-
tion, by echoing the only question wortla', of being re-
peated in the defendants Special Case, “ Whether, under
all the circumstances above stated, I am not entitled to a
verdict.” In conclusion, I shall observe, that it having
been reported, that Tam alitigious person, I shall only re-
ply,that I have served under thirty-five different command-
Ing officers, and never differed with any of them; I pos-
sess certificates to prove this; and having resided in my
present residence many years,I refer to my neighbours and
acquaintance to vouch for the inaccuracy of the observa«
tion, that T am litigious. The sort of defence set up by the.
defendants counsel, has been quacks and quibbles; they
were attacked in their entrenchments, and they retreated
to the fosse ; pursued to the fosse, they absconded it, and_
flew to the postern ; they seemed perfectly contented to
carry of the bodies of the defendants, leaving their repu=
tationto shift foritself, and to be reduced to the necessity of
resting the honour of the defendants on such a defence,
‘as hath beeu set up, is miserable indeed. In the case of
the King . Bambridge, Lord Mansfield held, ¢ That as it
was a matter in which the public was concerned, he con-
sidered it an indictable offence, buz if the public were not
interested, it would: be different;” if therefore, the speci-
fic offence charged against me had concerned the public,
it would have been cognizable by a court-martial, but"
‘being a depredation on private property, it did not con«
cern them, and, therefore, the defendants had no jurisdica
tion either to try or punish me, particularly by the 24th
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Article of War, even if the specific offence charged, had
actually been committed, which it was not, :
On the 5th December, 1780, Sir Robert Smith moved
in the House of Commons, ¢ That a copy of the minutes
and sentence, had upon the trial of Vice Admirval Sir
Hugh Palliser, be laid before the House 3 which was, by a
Jarge majority carried, and after several other motions for
papers, the house adjourned. On the 1st February, 1781,
Mr. Fox moved, that the clerk at the table should- read
the charges exhibited against Admiral Keppel, by Sir
Hugh Palliser, and the sentence of the court-martial,
with the copy of the charges and ‘sentence of Sir Hugh
Palliser's court-martial ; and in speaking of the Admi
ralty generally, and of the First Lord in particular, (Lord
Sandwich) he remarked, ¢ In regard to what his honour=
able relative had said, of the convicted falsehood, and
recorded treachery of the Lords of the Admiralty, he
believed that they were capable of being guilty of quite as
much treachery as any men could practise, without ren«
dering themselves liable-to trial and a legal punishment;
and that they would first degeive and afterwards betray.
Experience,” said Mr. Fox, “had proved it true.”” He then
moved, ¢ That the appointment 0 Sir Hugh Palliser, to
be governor “of Greenwich Hospital, after he bad been
declared guilty of having preferred a  malicious
and ill-founded accusation against Admiral Keppél, by
the sentence of a court-martial, was a ineasure totally
subversive of discipline, and derogatory to the honeur of
the Navy.,” = As soonas the Speaker bad.read the wotion,
Lord North rose, and after a few observations, remarked,
« That before he sat down, he should certainly move to
amead the question, by introducing words, tending to
shew, * That the court-martial, which declared the accu-
sation against Admiral Kel:pel, malicious and ill-founded,
was not appointed to try that question by the admiralty,
nor was Sir Hugh Palliser heard in his own defence; that
the trying; or punishing a manoua specific fact, with
which he was not accused, was illegal, and extra-judicial
and for whiech reason, he moved an amendment,” &c.
After Mr. Burke, the Attorney General, and others, had
iven their opinious,,the last speaker on the subject was
ord Frederick Campbell, who said, ¢ he should be on
L . -



54

the side of justice, and that the court-martial ought to be
impeached. He never would accede to the doctrine, that
any man in this country, in any court, either civil or mili-
tary,’a court-martial, or a court of law, could be deemed
guilty of any offence, without first being called upon to
answer it; he should, therefore, vote for the amendment.” -
On adivision the numbers were, for Lord North’s amend-
nient, 214, _against it, 140; so that the Parliament, during
Lord North’s administration, would not allow any.one to
be illegally tried or punished; and I have to hope: the.
present Members of the bonourable House will follow
their example. - S RS
‘Finally, Whatever difference of opinion may- prevail
concerning the power of the Admiralty as to- dismissing
officers’ from the service. without a.conrtemartial, I shall.
instance a proof, that after sentence is passed on-an officer
it has been deemed not to be legal for: their Lordships to
alter'such sentence ; and although this has. been done in -
my case by some one, or I never should-have applied:to
the” Court_of King’s Bench had the correct sentence of
my: court-martial been sent to me, and justice done me;
still, as I cannot obtain redress, or even my. pay dnd al~.
lowances which were due to me up to the time of the court..
miartial or after it, 1 am compeHed here to name this cira-
cumstance to prove the hardship of my ease. That such' cons=::
duct is 'illegar, I shall instance the case of SirIsaac Coflin, -
why, in the year 1789, commanded the Thisbe, on the:
Halifax station, and was brought to .a- court-martial by
the master of the ship on a charge exhibited against bim -
of signing false musters, which.charge being proved, the -
courtonly sentenced himto be dismissed his ship. Shortly :
after Sir Isaac’s return to England, a minute was made
at' the Admiralty,- Earl Howe being. then First. Lord, -
¢ That the board had come to the -reso%rutiou'of putting off
the list of post captais the said Isaac Coffin, whereby he
was ‘dismissed H. M. serviée, and rendered incapable of -
being ever after employed in the navy, agreeable to the -
31t Article of War, under which e fell, which condemus -
an oflicer convicted of the offence with which he was:
charged to be cashiered and rendered incapable of further
employment in His Majesty’s unaval service, without any.
mitigation whatever,” The Admiralty, by this conduct,
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supplying the deficiency and improbriety of the sentence
Pronounced against him by the court-martial, and .exer.
cising a power to enforce jt. Captain Coffin complained

by petition' to His Majesty, and so have I; bnt as Mr,
Croker and several of the present Lords of the Admiralty

in Captain Coffin’s case the Privy Council directed the
Jjudges toreport to that board on the meritg of the petition,
and their report was' njade as follows : : “o '

“.To the King's Most Ez;cellent Majesty.”_

“ In obedience to the above order of your Majesty in .
Council, we have taken. into our consideration the charge
exhibited against Isaac Coffin, Esq., the sentence of the
court-martizl, and also the resolution of the late board
of Admiralty ; and we are of opinion, first, That the sep- _
teénce of the courtmnartial js not legal ; Secondly, That
the minute njade by the Admiralty Board is yof legal;
and ‘that 1he punishment directed to be ,inﬂicted_by an
Act of the 22d Geo, 11, c. 33, upon persons convicted of
the offence specified in the 31st Article of War, estaw
blished by that act, cannot be inflicted, or Judgment
thereon supplied or Pronotinced by any other authority
than that of the court-martial which tried the offender,

J“ Signed, }
- Kenyon, . H, Ashunt, _
Loughbdrough, -B. Hotham,
Jas, Eyre, ~ J. Wilson,
 Frans, Buller, . N. Grose,

. H, Gould, A. Thompson,” -

“ 23d Jan, 1790.” ‘ T <
. This. opinion ‘states the sentence. to have been. illegal, .
because the members of Sir Jsaac Coflin’s court-martial
did not keep to the exact.tenor of the.article of war under -
which the specific offence fell, and thatg the articles in the .
act collectivel ' give no jurisdiction to try any offenee;
but the__s'pecigc article must be named in the sentence,
and that the executive Power cannot rectify any mistakes '
made by the members of a court-martial; such was the -
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law some years back, and I now appeal to their Lord«
ships at Westminster,  and to ‘their Lordships at
the Admiralty, and (bowing te their decisiong that
if the specific offence charged against me fell under
the 36th ‘Article of War, surely the tenor of the 36th
Article of War, as regards the seutence in my case,
must be the tenor of the 33d Article of War; and as the
sentence which has been passed on me would have been
illegal if passed on any * flag officer, captain, or lieutes
nant,” who are named in the 33d article ; and it is equall
illegal as regards a purser, and the very letter. of the
law on a penal statute must be strictly adhered to. In the
year 1743, Lieatenaut Fry, of the Marines, brought an
action at- law against the members of a court-martial for
the rigour of their sentence, and he received 1000 Guineas
damages ; and if the cases I have mentioned are similar to
my own, which they are, no interest or party feeling ought
to deprive me of my rights as a British subject; and from
thie just and good of the community 1still look for redress.

I have committed no crime against any law. 1 have
not injured, or intended to injure, any otie, the men
being all discharged the ship previous to any figure being
placed -against their names. Of the specific offence
charged against me I was acquitted ; and 1 still maintain,
agreeable to the establisbed law of England, I cannot
legally be convicted of an intent to commit a distinct
offence with which 1 was not previously accused, and it
is of this [ complain. »

At this moment my name will be found in the books of
every ship I have ever served in, and if any one was now
to put the figure of 8 in the margin of either of those
ships books against my name, l’could not be injured, or

_orany one benefitted by’ it; and if this is the fact (which
it is) bow can such an act, if even committed, be con-
strued into a crime falling under any article of war? and
whether I left the ship ten days ago or ten years, does it
in the least signify? When a man is discharged, and his
pay tickets correct, his accounts is closed, and the books,
as far as he is concerned, are waste paper. Had one of
the 26 supernumeraries I was suspected to have defrauded
been open on the baoks, it might have been said Iintended
to bave charged these men something when they left the
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ship: but being all discharged previous to the figure
being put there, and their pay tickets correct, it was im-
possible for either of them afterwards to be .charged
a blanket or any thing else; and on the merits of the
case as well as on the law, the specific accusation was
no offence in equity orlaw. A
I will admit there are three powers who can legally
dismiss an officer from his Majesty’s service, namely, the
King, the Lords Commissioners of the Admiralty, and
the legal sertence of a court-martial; but until one of
these do dismiss, no’ officer can legally be deprived of
his pay, rank, or allowances. In my case, it hasnot yet
been done by either: I am not dismissed by a legal court-
martial or the Admiralty; and all that the learned judges
of the Court of King’s Bench have decided is, * that the -
offence charged was triable by a court-msrtial 3”* « Bat,”
said Lord Tenterden, “1 have nothing to-do with the
punishment, and under the 24th Article, it was illegal’ -
Here I must again differ with the learned Lord; for the
punishing, being a component part of the trying, they
cannot fairly be divided; and, as by the 24th Article
of War, all the learned judges bave said, the defendants
bad no jurisdiction over the specific offence charged, I
bave not yet been dismissed the service by a legal court«
martial, or by the Lords Commissioners of the Admiralty,
and until I am, 1 consider myself still in the service of
my King and country. Suppose I am about to hire a ser«
vant, and I say to bim, If you enter my service you shall
sign these articles, which contain 36 sections, assigning
a punishment for each distinct offence; the man agrees to
Iy terms, signs the- articles, and euters my service.
After remaining with me a twelvemonth, I discharge him
* without paying him for the time he has been with me, or
giving him a character, or even allowing him to take
away his own property which he brought into my
house. The servant, finding he can obtain from me
no redress, commences an action at law, and I put upon -
the record seven pleas as a-justification, and when we
go to trial, I put in my 36 Articles collectively. as my
Justification, surely the learned judges would compel me
to.name the specific article which had been violated before
he decided- the question; and if I, by five of my pleas
M

\

.
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out of the seven, claimed authority by a wroug article,
would it not be acting unjustly towards my servant if the
judge did not let the case go to the jury. o

When any man enters his Majesty’s service, he neither
forfeits his rights as a British subject or as a man. .- 1f he
commits no breach iu either of the articles of war, or
naval printed instructions, he ought not to be punished
by them; and as the articles of war may be considered as
an agreement or contract with his Majesty, who cannot do
wrong, this contract is as much bim';ing' on one party as
another, and fair play is the brightest jewel in England. -

All that the learned Judges of the Court of King’s -
Beunch bave decided is,- * That the specific offence
charged against me, might be so wire-drawn, as. to be
construed into a suspicion of intending to obtain money
under false pretences, which offence was triable.only by
the 36th  Article of war;”* but as yet, they have not given
an opinion as to the sentence, which to me is every thing,
and I appeal to the learned Judges, if they have not
distinctly stated, that by the 24th Article, the members of
my court-martial, had no jurisdiction over the specific.of
fence, as itwas by the 24th Article they claimed it,by which .
1 am in_honour and equity entitled to'redress. 1 again .
repeat, 1 have committed no offence against any law, or
pusitive institution of my country, against any penal sta-
tute, or have I violated auy Act of Parliameut; aod, until
I'am dismissed his Majesty’s service, by a legal court-
martial, or by my Lords Commissioners of the Admiralty,
I am entitled, by the laws of my country, to my pay, and
am still in hopes 1 shall receive it.

Had I been a flag officer, captain, commander, or lieu- -
tenant, and had actually been convicted of the specifie -
offence, with which 1 was only suspected, 1 must have been -
dismissed his Majesty’s service, agreeable to the tenor of
the33rd Article of War; butbecause Iam a purser,and not
named in the 33rd Article, although the specific offence.
charged against me is, -am I to be more severely pun-
ished, by being mulct of all my pay, rank, and allowances, -
and rendered incapable of again ever. serving his Ma-
jesty as a purser; in addition to.dismissal ? does the law
. of England make any distinction in its rewards and pun.
ishments, with the high or low, the rich or.the poor,



——r -

s g s -

59

the messenger or the admiral? and ought the Court of
King’s Bench to permit such a differenée t6 be made by -

. a court-martial, as has been ‘ done in my case? - Had [

been tried at the quarter sessions, and septence of death
been passed on ‘me, could I not have appealed to the
Court of King’s Bench ; and would their Lordships haves .-
said, *““We have nothing todo with the punishment, ‘if the
court had the jurisdiction to try ?” Iknow a mouse stands
but little chance of success.against a lion'; but ifa. worm -
istrod ou it will turn. Why am I to be more severely pune -
ished for a distinct offence, with which I was. not charged, -
thana flag officer, captain, commander, or lieutenant could -
have béen, if even accused, tried, and convicted of the
specific offence, with which I was charged. If 1 am
wrong, why not call upon me for the expenses. I'repeat,
that the community have no right to be called upon for
one shilling, - and if any one who was in Court will swear
that it was not by the 24th Article of War, the ‘court-
martial claimed their jurisdiction, every shilling shall be

paid; but if [ am right, which the learned Ju ges have-

said Lam, why should uot Sir Edward Owen, and others,
be called upon for the amount, and the saddle placed: on -
the proper horse. The solicitor to the -Admiralty, Mr. .;
Joues, and the junior law officer of the crown, Mr, Maule, -
I cannot help” thinking, have deceived and misled the .
Admiralty. ‘l)'o Mr. Jones I shall write shortly. I will
state publicly the steps he took to obtain a victory ;3 I
will convince him, that chicanery seldem thrives; and
having Sir Edward Owen’s letter by me, which states, -
that he had ordered his solicitor to rest on the ¥ 24th .
Article of War,” he (Mr. Jones) had. committed a breach. -
of honour and daty, by not doing so. -1do ot fly in the
face of my superiors; T am no advocate for insubordina-
tion; and I conclude with observing, if 1 am wrong,
punish me; if 1 have not committed any offence against
the Articles of War, or if right, do-me justice,

_ The original charge against me, and for which I was
first put under an arrest was, “ On suspicion of having
charged the men a blanket each they never had,” which
accusation will be fonnd in the log-book of H. M. 8, Per~
seus, exactly in those words, When Captain Couch was
called upon’ by the Aduiralty to explain his conduct, as
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{ have stated in Mr. Brongham's 'speech to the special
jury, he applies to an attorney to diaw out the accusation;
who advises Captain Couch to couch his letter to their
Lordships, “ On suspicion of liaving fraudulent charged
26 supernumeraries a blanket each they never received,
by putting the figure of 8 in the margin of an open list,” .
which is surely a distinct offence, to that for which I was
originally put under an arrest; and when the accusation
comes before the members of the court-martial, it stands
On suspicion of having fraudulently charged 26 super-
numeraries a blanket each, by putting the figure of 8 in
the margin of the ship’s books, which is another charge,
for which I was not in custody $ they acquit me of it, by
finding me guilty of “ an intent to embezzle, in breach of
the 24th Article of War,” with which offenee I was not
even put upon my trial; neither had ' the members of
the court-martial authority from the Admiralty to try me
for that offence, or did I ever plead, or was I arraigned
on that or any other charge whatever, = = -
Upon the minutes and sentence being sent te the Ad-
miralty, a new injustice was committed against me,

" for when I obtained a copy of the minutes and sentence,

the most material words fwenty-four was omitted, and the
sentence appeared, “in breach of the Articles of War,”
which was not the sentence passed on me by the courtfw
martial, to which I bave made_oath, and which oath is
corroborated by that of others, ¢ that it was in brg;;ch of
the 24th Article of War specifically, and not the Articles
of War collectively, that 1 was sentenced, When:I came
to trial before Lord Tenterden, five of the defendants
pleas out of the seven admit, that they claimed their ju-
risdiction under the 24th Article of War, which his Lord«
ship decided was illegal ; but, says his Lordship, as you
would have had jarisdiction to try-the offence by the 36th
Article of War, I have nothing to do with the punishing,
and [ shall, therefore, nonsuit the plaintift' by the 36th
Article. When anew trial was granted, what seemed most
extraordinary to me.was, that the cause, never appea}'ed
in the paper to be made ahsolute; and wuh'qu_t even being
asked my cousent, of any knowledge of it whatever, 1
was told, that the learned Judges: had turned the cause
nto a special case, which 1 most certainly would never
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* have consented to because it deprived me of. a‘writ of
error, and bound me to the opinion of four men instead 6f
four bundred. ,

_When the special case wasargued before all the judges
of the King's Bench at Westminstér, the original accusa-
tion, “on suspicion of having charged:the men;” then,
“ 20 supernumeraries, by placing the figure of 8 in the
margin of an open;” then, ¢ on suspicion of having fran-
dulently charged 26 supernumeraries, by placing the
the figure of 8§ in the margin of the ship’s book, and of
being tried for one. offence and found guilty of a distinct
offence, of an intent. to emhezzle, and punished by the
24th Article of War,” all this is entirely forgotten. But
the learned judges say, the accusation is another offence,
namely, « To obtain money. under false pretences,”
which they said is a crime falling under the 36th Article of
War,.and therefore 1 must suffer, rather than they would
differ from my Lord Tenterden. It is of this 1 complain.
Ihave not solely fought for victory, bnt justicej; and al-
though itis now said that the Admiralty never can support
an officer in opposition to his superior, or even sauction
any action at law to sustain his rights. My aoswer to this
remark is, that if any officer violates the established rules
and regulations of H. M. Service, be he who he may, he
ought and must take the consequence; and no danger to
the state is equal to insubordination in the navy or army ;
that this has always been my opinion I shall refer to many
of my shipmates and old acquaintances, and that my study
has always been to add to the respectability of the naval
service in particular, and to benefit my country all in my
power; to .prove this, such was my influence during
the time I was in Jamaica, that scarcely could any officer
in the fleet obtain money for either a private or public
bill without my signature attached to them, and the bene-
£it 1 then did to the service I veflect on with satisfaction.
My horses, my house, or my purse were seldom refused
to any officer or man, and my knowledge of the best
cruizing gronnd could not be surpassed. Not a merchant
vessel left the harbour of Port Royal but I knew her desti-
nation, and upon their arrival in port I was equally for-
tunate in knowing from whence they came and the value
of their cargoes. My connection and information from

N
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America, St. Domingo, Vera Cruz, &c. &c. was always
correct; and in one year 1 sent to England Colouial pro~
duce (which would otherwise have been sent to America)
which paid duties to my country of upwards of £33,000
Many a merchant in England and of the Leeward and
Windward lslands 1 have saved from fotal ruin, and
when English merchantmen have even been tdken by
American privateers, I have got them ransomed for a cer=
tain sum, and they have afterwards proceeded. on- their
voyage to Englaad, instead of being condemned in Ame-
rica as lawful prizes, which they most uadoubtedly would
have been bad they been seut there.

The conspiracy formed against Vice Admiral Stirling,
and what the result would be, I mentioned not only to the
Vice Admiral, but also to his flag Lieatenant Carter,
many mouths before it occurred ; and to one gentleman,
now in London, I gave such correct information as saved
himself and underwriters several thousand pounds, which
they most handsomely acknowledged by presenting me
with £800. After having therefore served my Kiug
and country in various parts of the world for very many
years, increasing her revenues by paying in one year only
for duties upwards of £33,000, and aanually sowme-
thing considerable, which would otherwise have goue to
the United States, I am at last dismissed that service I
have so much served, by an illegal court-martial, without
even a trial, witlout having violated any law, martial,
military, or civil 3 and at an advanced time of life have
to begin the world again, with an unmerited stigwma oa
my character, a wife and five children to wmy back, dew
prived of the pay and emolumeunts which were due
to me, and rendered incapable of ever serving his
Majesty, his heirs, or succéssors as a purser in the royal
Bavy, in breach of the 24ith Article of War.

Surely I amn in a dream, aud in Englaud in the nine-
teenth  century, such things cauuot be. There are
undoubtedly in bis Majesty’s naval service, very wmany
most excellent and worthy characters, who  would do
credit to any service, and honour to any profession’s at
the same tiwe, there are some who would disgrace a
jibbit, and 1 shall give an instance of the latter. “lu the
year 1811 1 returned to Jumaica with Vice Admiral Stir~’
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ling (having ouly been six months absent) to supercede
Captain Vashaun, who _being the senior captain on the sta-
tion, after the death of Admiral Rowly, oisted a broad
pendant as Commodore. A few weeks after the Vice
Admiral’s arrival Captain Vashan prepared to depart for
England; andas I had an establishment in Kingston, he
requested me to allow him to put an advertisement in the
newspaper, informing the colony that he was about leav-
ing the station, and every one who had any demand npon
him was to send in their accounts to me; and amoungst
these bills so sent to me was one from a pastry-cook for
Mrs. Vashan, claiming for tarts, cheese-cakes, &e. &c.
£233. 6s. 8d. which I actually 'paid, besides other sums
for him to the amount of £2,353. 13s. 44.

Previous to Captain Vashan’s departure from Jamaica,
he wassent to Vera Cruz, for money, and I not only gave
him letters to the principal peeple there, but interested
myself so much for him, wit tgle Kingston Merchants,
that I procured for him a considerable freight of specie, by
which he not only cleared many thousand pounds, but ena-
bled him, as he said_ himself, ¢ todepart in peace.”
For the sum of £2,353. 13s.4d.,  actually paid for him,
I took his bills, for various sums, upon his agent, in London,
(with whem I was concerned) upon an 'express under-
standing, that they were to be paid from the freight -he
was to receive, which I procured him,and that he gave an
order to his agent to that effect. Upon the bills being
presented for aeceptance, they were all dishonoured.
Captain Vashan 'barrnot only made away with every shil-
ling of his freight, but had actually absconded to the Isle
of Man, a few days after his arrival in England, where in
a few days he breathed his last, and where his ashes still
remain. In consequence of this dishounest, and dishonour-
able transaction, all the bills came back to me, with 8 per
cent. re-exchange, and I had to pay every oue of
them, without ever receiving one penny from his estate,

~ or even thaunks from his family; in fact, he died insolvent.

Now this was a fraud committed under very aggravated

_and dishonest circumstances; yet, when I made it known

to the Admiralty, I was informed, that Captain Vashan
was 00 half pay, and as the charge was of a private nature,
their Lordships could not interfere ; but when a suspect-
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‘and Tam so muchhurt at the decision of the court-martial,
-and of the learned Judges, that it is scarcely possible to
recompense, or to satisfy me for the very great injustice,

ed fraud only is madé against meé by my Captain, itis
instantly received, and although the parties were all dis<
charged, instead ‘of being on half pay, it made no differ<
ence with the Lords of the Admitalty. I am condemned -
unheard; and punished for an offence, without ever being

‘accused of it. 1 have now dome. My spirits are no

quite so good as they were; my health is impaired ;

1 cannot help thinking has been done me.

i -
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Letter, &c.

MY LORD,

CoNsipERING _you have deprived me of my riglit

to a Trial by Jury, by granting jurisdiction to a Military
court, to take cognizance of a Civil crime, and believ-
ing that if there be.a case in wbich, above all others, it
becomes the Ceurts of Westminster to be particularly
watchful over the rights of the ‘subject, it is in the case
of a court-martial deciding. on .the extent of its own
jurisdiction.  Your late decision * That an indictable
misdemeanour at commen Jaw, is cognizable by a Military

© court, is certainly a new doctrine, hitherto unknown, but ’

now necessary to be made public for the benefit of the
community at large. Hitherto Martial Jaw, Military law,

.and Civil law, bave possessed different jurisdiction’; and

a Civil crime could not, formerly, legally be tried by a
Military tribunal, until martial law was proclaimed,

A Military courtsmartial is the mere: creature of.the
Mutiny Act, (which makes 3 wide distinction between
crimes and offentés,) and has not the smallest shadow of
authority, but what is derived from that-Act. . All
couris-martial -are considered as criminal prosecutions at

" the suit of the Attorney General on behalf of the Public,

and depredations on’ private propérty were not (until
your late decision) considered cognizable by a Military .
court. Iflaw was ascience, and governed by principles,
and not a mere matter of opiuion, as it. unquestionably is,
how much trouble would [l))e‘ saved to yourselves, and
what inestimable -benefit would be conferred on the

world at large; but, unfortunately for the community; no




