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The second registered design was mnot put in
evidence in the court below, and I am not satisfied
that it differs from the first only in colourable
details. No proof of an actual sale was given,
and I think it would be dangerous to allow the
slaintiﬂs’ title, if otherwise unimpeachable, to be

efeated by means of evidence so loose and
unseatisfactory. In my opinion this appeal must
be dismissed with oosta.

On the application of the appellants’ counsel,
who intimated that the appellants might desire to
appeal to the House of Lords, it was ordered that
the oosts should be paid on the usual under-
taking by the eolicitors to refund them in cuse
the decision should be reversed.

Appeal dismissed.
8olicitors for the appellants, Ward, Perks, and
McKay.

Solicitors for the respondents, Jokn B. and F.

Purchase.

March 11, 14, 15, 16, and May 17, 1904.
(Before VAUGEAN WILLIAMS, STIRLING, and
Cozens-Harpy, L.JJ.)

Re RE18; Ex parte CLOUGH. (a)

APPEAL FROM THE KING'S BENCH DIVISION.
IN BANKRUPTCY.

Bankruptcy — Marriage settlement — Husband’s
covenant to settle all after-acquired property
except business assets — Validity — Notice to
suspend payment—Act of bankruptoy—Subse-
quent transfer of property to trustees of the
settlement—Title of trustee in bankruptey —
“ Becoming bankrupt "—Bill of sale— Registra-
tion—13 Elz. c¢. 5— Bankruptcy Act 1883
(46 & 47 Vict. c. 52), ss. 4, sub-s. 1 (k), 43, 47,
sub-s. 2, 49—Bills of Sale Act 1878 (41 & 42
Viet. c. 31), ss. 4, 10—Bills of Sale Act 1882
(45 & 46 Vict. c. 43), &. 8.

By his marriage settlement, executed in 1879, A.
covenanted to settle all his afier-acquired pro-
perty, both real and personal, except business
assets. In 1880 he was adjudicated a bankrupt,
but he obtained his discharge in 1882.

In 1901 he purchaud a house and furniture, in
which he lived with his wife and family. Early
in 1903 he was in financial dificulties, and on
the 23rd May the trustees of the settlement served
a writlen notice requiring him to transfer the
house and furniture. On the 26th May he
intimated to his principal creditors that he
would be unable to meet his liabilities to them.
On the 10th June he conveyed and assigned the
house and furniture to the trustees by two deeds.
On the 15th July a receiving order was made
against him on an act of bankruptcy committed
on the 29th June, and on the 23rd July he was
adjudicated a bankrupt.

Held, that the intimation by the debtor to his
principal creditors on the 26th May did not
amount to a notice of suspension of payment to
his creditors as a body, and was not an act of
bankruptcy within sect. 4, sub-sect. 1 (h), of the
Bankruptcy Act 1883.

» Re Scott; Ex parte Lewis (74 L. T. Rep. 555;

(1896) 1 Q. B. 619) and Lord Hill’s Trustee v.
Rowlands (74 L. T. Rep. 556 ; (1896) 2 Q. B.
124) considered and applied.

(@) Reported by E. A, SCRATCHLRY, Esq., Barrister-at-Law,

Decision of Wright, J. (90 L. T. Rep. 62) reversed.

Held also, that the marriage settlementWwas not
void under 13 Eliz. ¢. 5.

Ex parte Bolland; Re Clint (29 L. T. Rep. 543;
L. Be£ 17 Eq. 115) overruled.

Held also, that the covenant to settle all after-
acquired property was noé too vague and general
to be enforceable.

Lewis v. Madocks (8 Ves. 150; 17 Ves. 48) and
Hardey v. Green (12 Beav. 182) followed.

Held also, that the covenant was not released by
the bankruptey of the debtor in 1880 and the
discharge-in 1882 80 as to render the two deeds
of conveyance and assignment of the 10th June
voluntary and void under sect. 47 of the Bank-
ruptcy Act 1883,

Oollyer v. Ieaacs (45 L. T. Rep. 567 ; 19 Ch. Div.
342) and Hardy v. Fothergill (59 L. T. Rep.

273; 13 App. Cas. 351) distinguished.
Held, also, that the assignment of the 10th June
was a “marriage settlement” within sect. 4 of

the Bills of Sale Act 1878, and did not require
registration under that Act.

Wenman v. Lyon (64 L. T. Rep. 88; (1891) 1 Q. B.
634, on appeal, 65 L. T. Rep. 136; (1891) 2 Q. B.
192), and Courcier v. Badili (27 Sol. Jour. 276)
Jfollowed.

IN Sept. 1879 a debtor named Reis executed on
the occasion of his marriage a deed of settlement
whereby he settled certain furniture and other

rsonal property upon trusts for the benefit of

is wife and children; and he thereby (amongst
other things) covenanted that all rea{ and per-
sonal property except business assets) to which
he should become entitled during the joint lives
of himself and his wife should, as soon as circum-
stances would admit, be assured by him to the
trustees of the settlement to be held by them on
the trusts therein-before declared.

At the time of his marriage the debtor was
en, d in a bosiness as a banker and bullion
merchant, which proved unsuccessful, and in 1880
he was adjudicated a bankrupt, but he received
his dischargs in 1882,

In 1894 he failed for some 5000l, and paid a
composition of about 5s. in the pound, He then
started as an outside stock and share broker.

By the year 1901 he had made profits amounting
to about 50,000l, and he then invested some
17,000l in purchasing and furnishing a freehold
house, where he resided with his wife and family.

In April and May 1903 the debtor found him-
self in financial difficulties in respect of Stock
Exchange operations, and was doubtful as to how
hs ooulg meet the settlement which was to take
place on the Stock Exchange at the end of May
of that year.

Accordingly on the 26th May he, through his
solioitor, intimated to some of his principal Stock
Exchange creditors (who were his only unsecured
creditors) that he would be unable to discharge
his liabilities to them on the 29th May, which was
settlement day on the Stock Exchange.

He did this in order that they might exercise
their own discretion as to whether or not they
would at once close his ascounts with them.

On the following 15th July a receiving order
was made against the debtor on a bankruptey

etition presented inst him by ome of his
tock Exchange creditors, grounded on a judg-
ment obtained against him on the 22nd June on

&
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a suit issued against him on the 29th May and
on an act of bankruptcy committed on the 29th

June.
On the 23rd July he was adjudicated a bank-

rupt.

fn the meantime—namely, on the 10th June—
the debtor, in pursuance of a written letter served
upon him on the previons 23rd May by the
trustees of his marriage settlement, by two deeds
conveyed and assigned to them the house and
furniture to be held by them upon the trusts of
that settlement.

In the circumstances the trustee in bankruptoy
alleged that the debtor committed an act of bank-
ruptoy on the 26th May, and that his title related
back to that date.

Aocordingly, he applied before Wright, J.,
sitting in bankruptcy, to set aside the deeds of
the 10th June 1903, of the house and furniture,
on the ground that it was made after the com-
mencement of the debtor’s bankruptoy.

The question turned to a great extent on the
meaning of the words “ becoming bankrupt ” in
sect. 47, sub-sect. 2, of the Bankruptey Act 1883,
which enacts that “any covenant or contract
made in consideration of marriage for the future
settlement on or for the settlor’s wife or children
of any money or property wherein he had not at
the date of his marriage any estate or interest
.. shall on his becoming bankrupt before
the property or money has hreen actually trans-
ferred or paid pursuant to the contract or cove-
nant be void against the trustee in the bank.
mftcy.”

t was decided by the learned judge (go L. T.
Rep. 62) on the evidence that the debtor had
ocommitted an act of bankmptoy on the 26th May,
and that the words *becoming bankrupt” in
sub.sect. 2 of sect. 47 must be construed in the
light of sect. 43 of the Act. That being so, the
debtor was deemed to have become bankrupt on
the 26th May, on which day he committed an act
of bankruptoy to which the title of the trustee
related back, and this was before the property in
question had been actually transferred to the
settlement trustees. The trustee in the bank-
rup was, therefore, entitled to set aside the
two deeds of the 10th June 1903.

From that decision the trustees of the settle-
ment now appealed.

Horridge,K.C.land Muir Mackensieforthe appeli
lante.—The first point raised by this ap%ea.l, being
that upon which Wright, J. decided the case in
the court below, is whether the debtor committed
an act of bankruptcy on the 26th May 1903, when
he gave notice to some of his creditors that he
was unable to pay his debts in full; and that he
had suspended or was about to suspend payment
thereof. See

c'r;og v. Morley, 65 L. T. Rep. 389; (1891) A. C.

16.

We rely upon the passage in Lord Selborne’s
opinion in that case, at g 320, and in Lord
atson’s, at p. 324 of (1891) A.C. As to that
question, Wright, J. held that the deeds executed
by the debtor in June 1903, pursuant to the cove-
nant oontained in his marriage settlement, were
void under sect. 47, sub-sect. 2, of the Bankruptcy
Act 1883 as against the debtor’s trustee in bank-
ruptoy on the ground that he had * become bank-
rupt,” an act of bankruptcy having been so com-

mitted by him on the 26th May 1903 under
sect. 4, sub-sect. 1 (), of the same statute. The
oonsequence was that the deeds, in the view taken
by the learned judge, were executed after the
commencement of the bankruptcy. We submit,
nowever, that the notice did not amount to a
statement by the debtor that he intended to deal
with his itors as & body. There was no such
notice of an intention to suspend payment as to
oonstitute an act of b ptoy within the
meaning of the statute as explained by the
authorities :

Lord Hill's Trustee v. Rowlands, 74 L. T. Rep. 556 ;
(1896) 2 Q. B. 124, at p. 129 ;
Re 8cott ; Ez parte Lewis, 74 L. T. Rep. 555;
(1896) 1 Q. B. 619, at pp. 623-4.
See also

Ez parte Attwater ; Re Turner, 35 L. T. Rep. 917;
5 Ch. Div. 27, at p. 80.

The question is, What is the meaning of the
words “becoming bankrupt” in sect. 47, sub-
sect. 2P The words ars not “ commencement of
the bankruptcy,” as they would have been if a
mere aot of bankruptcy had been in contempla-
tion. We submit that they mean “ being adjudi-
cated bankrupt.” A debtor does not ‘‘become
bankrupt ”’ when he commits an act of bankruptoy.
He does not “ become bankrupt” until an order
of adjudication is made. Even a receiving order
may be rescinded. Therefore the property was
actually transferred before the debtor became
bankrupt and vested in the appellants as the
trustees of the marriage settlement. But at any
rate the furniture had long before the 26th May
1903 been brought into the house which was the
matrimonial domicil and was in the joint posses-
sion and actual enjoyment of the husband and
wife. That constituted as effectnal a transfer as
was possible under the circumstances. Posses-
sion must be attributed to the persons in whose
enjoyment the furniture was :

Re Batterthwaste, 8 Manson 53.

They referred also to
Bankruptoy Aot 1883, ss. 20, 49.
Davis v. Howard, 24 Q. B. Div. 691 ;
Stein v. Pope, 86 L. T. Rep. 283; (1902) 1 K. B.
595 ;
Smith v. Topping, 5B. & Ad. 674 ;
Lyon v. Weldon, 2 Bing. 884.

[VaveEAN WiLLiAMS, L.J. referred to Holroyd
v. Marshall (10 H. of L. Oas. 191) and Re M
(83 L. T. Rep. 545; (1901) 1 K. B. 51).]

Herbert Reed, K.O. and 4. J. David (with
them Adler) for the respondent.—The distinction
suggested by the appellants between sects. 47
and 49 comes to nothing, although, of course,
they deal with different subject-matters. The
appellants cannot rely on sect. 49, because the

rovisions of that section are subject to sect. 47.
ghe case of Crook v. Morley (ubi ::f.). citin,
Re Lamb ; E» parte Gibson and Bolland (55 L. T.
Rep. 817), is the authority which is generally
referred to upon this question whether a notice
to suspend payment of debts is an act of bank-
ruptoy under sect. 4, sub-sect. 1 (k). A case in
which a notice to creditors of intention to suspend
payment was held to be an act of bankruptcy was

Re S8¢monson ; E@ parte Ball, 70 L. T. Rep. 32;
(1894) 1 Q. B. 433.
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The words * become bankrupt” in sect. 47, sub-
esct. 2, must be taken in the sense in which
business men would attach to them, and mean
the commencement of the bankruptcy. The title
of the trustee in bankruptcy relates back to the
date of the commencement of the bankruptcy
when the debtor committed the act of bank-
ruptcy under sect. 43—that is to say, the 26th
May 1903 in the present case—which was prior
to the “ actual transfer ” of the property to the
trustees of the marriage settlement, pursuant to
the covenant contained in that settlement.
Assuming, however, that the decision of the
learned judge in the court below was wrong on
this point, then we submit that the execution of
the deeds conformably with the covenant by the
husband in the marriage settlement was void
against ocveditors under the statute of Elizabeth
(13 Eliz. c. 5), the deeds being fraudulent con-
veyances. A covenant by a settlor to settle all
his after-acquired property falls within the prin-
ciple of

Ea parts Bolland; Re Olint, 29 L. T. Rep. 543;

L. Rep. 17 Eq. 115.

It is said that that case has never been followed,
but it certainly has never been dissented from,
distinguished, or doubted. Other authorities on
this point are
Tailby v. Official Recsiver, 60 L. T. Rep. 162; 13
App. Cas. 523 ;
Alton v. Harrison, 19 L. T. Rep. 1001 ; L. Rep. 4
Ch. App. 622;
Ez Jlarte McBurndie’s Trustees, 1 Do G. M. & G.

{VauaHAN WiLLIAMS, L.J. referred to Colombine
v. Penhall (1 Sm. & Giff. 222). Horridge, K.C.—
The case of Fraser v. Thompson (1 Giff. 49)is
the last on the point which was decided in
Colombine v. Penhall (ubi sup.).] There is a
ehort point upon which the court can dispose of
this case, and that is that the covenant to settle
all his after-acquired property was released by
the bankruptoy of the husband in 1880 and his
subsequent discharge in 1882, the trustees of the
settlement not having proved in the bankruptey,
with the result that the deeds of 1903 were
rendered voluntary and therefore void under
eect. 47, sub.sect. 1, of the Bankruptey Act
1883 :

Co;lyzor v. Isaacs, 45 L. T. Rep. 567 ; 19 Ch. Div.

42 ;
Hardy v. Fothergill, 59 L. T. Rep. 273; 13 App.
Cas. 351.

Thereis likewise the case of Robinson v. Ommaney
(49 L. T. Rep. 19; 23 Ch. Div. 285) which, how-
ever, apparently does not affect the decision in
those cases. Again, are not these deeds of the
10th June 1903 settlements which are voluntary
—that is to say, not made in favour of a ¢ pur-
chaser.” We agree that in 1879 the wife was in
that position, but on the 10th June 1903 the
deeds were not settlements by way of transfers to
:o purchaser. They referred, also, on this point

Re Carter and Kenderdine's Contract, 76 L. T. Rep.
476; (1897) 1 Ch. 776.

Another point which arises upon the settlement
itself is what is the true meaning of that instru-
ment. It was left open in Tailby v. Oficial
Receiver ubi sup.) whether an assignment as

wide as this is would be invalid. So also it was
left open in

Re Clarks; Coombe v. Carter, 57 L. T. Rep. 823 ;

86 Ch. Div. 848.

There is a string of cases ending with Clements
v. Mathews (11 Q. B. Div. 808), of which Re
D'Epineuil ; Tadman v. D’ Epineuil (47 L. T. Rep.
157 ; 20 Oh. Div. 158) is one, to the effect that it
would be wrong of the court to enforce a covenant
of this deacription, as it would prevent the hus.
band from paying his debts and deprive him of
the means of subsistence. We submit, further,
that the husband’s covenant is so vague and
general that it cannot be enforced. They referred
on this point to

Lewss v. Madocks, 8 Ves. 150 ; 17 Ves. 48.

VAUGHAN WiLLIAMS, L.J. referred to Hardey v
een (12 Beav. 182).] Then as to the exception
of the business assets from the debtor’s covenant
to settle his after-acquired property. Does that
mean assets derived from the debtor’s business or
assets which are continued to be employed in
that business. The words may mean assets
which are liable to pay the debts, or only assets
derived from the business. We say that they
mean assets which would in the event of the
business requiring assets be used to pay the debts
of the business. [VAuGHAN WiLLIAMSB, L.J.—
I should say the expression means assets which a
man would not have if not employed in his busi-
ness.] A last point arises under the Bills of
Sale Acts. The assignment of the furniture of
the 10th June 1903, although executed in pur-
suance of the covenant in the marriage settle-
ment of 1879, was not registered as a bill of sale.
The furniture, therefore, remained in the ‘““appa~
rent possession” of the debtor. The point was
decided in the cases of Re Satterthwaite (ubi
mgé) and Ramsay v. Murgrett (70 L. T. Rep. 788;
(1894) 2 Q. B. 18). Unless registered an assign-
ment of sonal chattels is invalid under the
Bills of Sale Acts. Omission to register avoids
the assignment of the 10th June 1903 of the
chattels as not valid nnder the Bills of Sale Acts.
The rule applies, and not the exception, laid down
in those cases.

Horridge K.C. in reply.—As to the validity of
the marriage settlement at common law, a case
in which Ha v. Green (ubt sup.) and Lewis v.
Madocks (ubi sup.) were cited was

Re Turcan, 59 L. T. Rep. 712; 40 Ch. Div. 5.

As to the covenant to assign after-aoquired pro-
perty, the case of Ex parte Games; Re Bamford
(40 L.. T. Rep. 789; 12 Ch. Div. 314) is in point.
But the only direct authority is the case of
Hardey v. Green (ubi sup.). Then, as to whether
there is a debt provable in bankruptcy the case of
Re Clarke; Coombe v. Carter (ubt sup.) seems to
dispose of the argument of the respondent upon
this point. The judgment in Collyer v. Isaacs
(ubi sup.) also assists the appellants here. Again,
the case of Robinson v. Ommaney (ubi sup.) 18 a
direct authority apart from Hardy v. Fothergill
(ubi sup.) that the deed of the 10th June 1903
would not be void. He referred also to
Courcter v. Bardils, 27 Sol. Jour. 276
Wenman v. Lyon and Co., 64 L. T. Rep. 88 ; (1891)
1 Q. B.634; onappeal, 65 L. T. Rep. 136 ; (1891)
2 Q.B.192;
Re Holland ; Gregg v. Holland, 86 L. T. Rep. 542 5
(1902) 2 Ch. 360.
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Herbert Reed, K.C. replied upon the further
cases cited, and, in addition, referred to

Buckwell v. Norman, 78 L. T. Rep. 248; (1898)
1Q. B. 622;
8eaton v. Lord Deerhurst, 72 L. T. Rep. 453 ; (1895)

1 Q. B. 853.
Cur. adv. vult.

May 17.—The {following judgments were
delivered :—

CozENs-HARDY, L.J. read his judgment first,
as follows :—This is an appeal from the order of
Wright, J. declaring certain deeds executed by the
bankrupt in June 1903 pursuant to a covenant
contained in his marriage settlement in 1879, void
under sect. 47 (2) of the Bankruptcy Act 1883,
as against the trustee, on the ground that he had
“ become bankrupt ”—i.e., had committed an act
of bankruptcy—on the 26th May. The act of
bankruptcy relied on was that Reis on that day
gnve notice to his Stock Exchange creditors that

e had suspended, or that he was about to sus-
pend, payments of his debts—(see sect. 4 (1) (k)
of the Act). Now, the meaning of this sub-sec-
tion has been fully explained by Vaughan Wil.
liams, L.J. in two cases: Re Scott (74 L. T. Rep.
555 ; (1896) 1. Q. B. 619) and Lord Hill's Trustee
v. Rowlands \74 L. T. R. 556 ; (1896) 2 Q. B. 124).
The result of the anthorities is that a statement
by a debtor that he is unable to pay his debts in
full is not by itself an act of bankruptoy, although
it may be such if it amounts to a statement that
he intends to deal with his creditors as a body.
The transaction of the 26th May does not, in my
opinion, fall within this category. Reis and his
solicitor gave each of his Stock Exchange cre-
ditors, individually, permission at once to close
his account, which they could not have done with-
out such permission. Each broker acted for
himself; each brought an action for the balance
due. I cannot regard this as falling within the
sub.section. This was the only point on which
‘Wright, J. gave a decision, although various other
points were argued before him upon which it was
not necessary for him to express an opinion.
But, as we are differing from the learned judge,
the respondent has relied before us upon other
gronnde. It is urged that the covenant by the

usband in the marriage settlement of 1879 was
first void under the statute of Elizabeth against
creditors ; secondly, that it was so vague and
general that the court ought to decline to grant
specific performance of it; and, thirdly, that it
was released by the bankruptcy of the husband in
1880, with the result that the deeds of June 1903
were voluntary and therefore void under
sect. 47 (1). In order to succeed upon the first
contention—that is, that the deeds were void
under the statute of Elizabeth against oreditors
—it is necessary to show that the wife was party
or privy to the frand. Of this there is, and can
be, no direct evidence. Bat it is urged that the
deed itself, to which she is a party, is of such a
nature that it cannot be deemed other than a
fraudulent deed. The decision of Bacon, C.J. in
Ea parte Bolland ; Re Clint (29 L. T. Rep. 543 ;
L. Rep. 17 Eq. 115) undoubtedly supports this
view. But in my opinion that decision is incon-
sistent with a line of authorities, of which Hardey
v. Green (12 Beav. 182) need alone be referred to.
The judgment of Lord Langdale in that case
scems to me to establish that such a covenant is

not, on the face of it, frandulent. Then, as to the
next point—that the covenant is 8o vague and
general that the court ought to decline to grant
specific performance of it—1I think the husband’s
covenant is not too vague and genmeral to be
enforced. Lord Eldon in Lewis v. Madocks (8
Ves. 150; 17 Ves. 48) held that such a covenant,
on construction, must attach to and affect capital
onl!, and not income, unless “ laid np asjoapital,”
and that the court ought to give effect to the
covenant. Hardey v. Green (ubi sup.) is to the
same effect. As to to the third point—that the
covenant was released by the bankruptcy of the
husband in 1880, with the result that the deeds
of 1903 were voluntary, and therefore void under
sect. 47 (1)—I think this objection cannot prevail.
‘When once it has been decided that the covenant
is one of which specific performance can be
obtained, it follows that the right to specific
%erforma.nce is not barred by the bankrulﬁcy.

he covenant is not aucillary to a debt which
was released by the bankruptcy. And there
is no evidence of any breach of the covenant
before the bankruptcy was closed. There is
nothing in Hardy v. Fothergill (59 L. T. Rep.
273; 13 App. Oas. 331) whioch justifies respon.
dent’s contention on this point. Lastly, an objec-
tion was taken to the assignment of the furniture
on the ground that the deed was not registered
as a bill of sale, and that the furniture remained
in the apparent ownership of the bankrupt. The
only act of bankruptcy which can be relied on
was on the 29th June, and that is the date to
which the title of the trustee relates. Now, a
marriage settlement is not a bill of sale within
the.definition of the Bills of Sale Acts; and it is
urged by Mr. Horridge that the furniture was
bound in equity by the covenant in the marriage
settlement of 1879, which did not require regis-
tration, and that the deed of the 10th June was
only for the purpose of completing the legal title
by means of an actual transfer of the property.
There has not been any transfer of the furniture
by delivery to the trustees. They must rely upon
the deed of the 10th June 1903 as to t erring
the property to them. The question arises
whether that deed is a marriage settiement within
the exception in sect. 4 of the Bills of Sale Act
1878, or is an absolute assignment of personal
chattels within sect. 8 of that Act, which cannot
be the foundation of a title as against the trustee
in bankruptey. Now, the deed of the 10th June
may, I think, be fairly regarded as forming part
of the marriage settlement. It was executed in
pursuance of a covenant in the deed of 1879, and
was in the nature of a farther assurance. A
post-nuptial settlement executed in pursuance of
an ante-nuptial agreement falls within the term
“ marriage settlement” in the Bills of Sale Act.
This is the conclusion at which I should have
arrived apart from authority; and it accords
with the view taken by the Court of Agpea.l in
the case of Courcier v. Bardili, a note of which
is found in 27 Sol. Jour., at p, 276, but which
is not fully reported anywhere else. The result
is that in my opinion the appellants succeed
both as to the leasehold house and as to the
chattels.

StIRLING, L.J.—The first question to be con-
sidered in this case is whether Mr. Reis com-
mitted an act of bankruptey on the 26th May
1903. Wright, J. finds that he did, the act being
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that he gave notice to his creditors, or some of
them, that he was about to suspend payment of
his debts, that being an act of kruptcy under
sect. 4, sub-sect. (1) (k) of the Bankruptoy Aot of
1883. It is my misfortune to differ from the
conclusion at which Wright, J. arrived, but in
that res})ect I only differ from him on the ques-
tion of fact which he decided, and I do not quarrel
with any of the law which he laid down in his
judgment. In comnsidering the meaning of the
sub-saction with which we have to deal particu-
larly, it has to be borne in mind that by sub-
sect. (f) of sect. 4 it is an act of bankruptoy if
there is filed in the court an intention of an
inability on the part of the debtor to pay his
debts. Those two sub.sections were much con-
sidered by the House of Lords in the case of
Crook v. Morley (65 L. T. Rep. 389 ; (1891) A. C.
816). Lord Selborne, in addressing the House
(at p. 320 of (1891) A. C.) says: “It is un-
doubtedly possible that there might be a doocu-
ment speaking of inability to pay a man’s debts
in such a context and in such a manner as not to
imply ‘tbat he had suspended, or that he was
about to s d, payment of his debts.’ Bat,
on the other hand, there might be a document of
which the langnage might amount to ‘a declara-
tion of his inability to pay his debts,” which,
taking it with all its circumstances and in its
context, wounld practically, and according to the
common sense of mankind, be a ‘notice to his
oreditors that he had suspended, or was about to
suspend, payment of his debts.’” In the same
case Lord Watson (at p. 324 of (1891) A. C.) sa{.s:
“A declaration of his inability to pay his debts
may be made by a debtor to one or more of his
creditors, in terms and under circumstances
which do not suggest that he means to stop
payment of his debts as they fall due. But that
such a declaration may be couched in language
which clearly implies that the debtor means to
s::y nobody in full, and to place his assets at the
isposal of his creditors, does not appear to me to
be doubtful.” The result of those observations
is that in each case all the circumstances must
be looked at; and we have to find, beyond a
simple declaration of inability to pay, some evi-
dence of an intention on the part of the debtor
to suspend fpayment of his debts; that is to say,
to abstain from paying his debts as they fall due,
at least for a time. Now, in the present case Mr.
Reis was an outside stockbroker who found him.
self in difficulties as to the settlement which was
to take place on the Stock Exchange at the end
of May 1908. He consulted a solicitor, and that
solicitor, by his instructions, saw two of the
largest stock Exchange creditors on the 26th May.
This was the day on which, at midday, the amount
which would have to be paid by Mr. Reis at the
settlement would be ascertained. But that amount
would not be actu&lli payable till the 20th May.
The solicitor informed those two Stock Exchan
creditore that Mr. Rees would bave difficulty in
gaying them, they being large creditors, on the
9th May. He informed them that he had Mr.
Reis’s anthority to give power, if they saw fit, to
close the accounts between them and Mr. Reis
before the 29th May; a step which might be for
the benefit of the Stock Exchange creditors, and
which he was willing they should take if they
saw fit so to do. They agreed to avail them-
selves of this permission, but one of them said

to the solicitor that if there were any other
Stock Exchange creditors they ought to have
the same liberty. Thereupon the solicitor under.
took to communicate a like liberty to the other
Stook Exchange creditors, who were not creditors
to nearly the same extent as the two with whom
he was dealing; and he did in point of fact com-
municate with them that they were at liberty to
close their accounts in the same way as the two
t oreditors. Besides those Stock Exchange

itors there were others—two at least, and one

of them of considerable importance—namely, his
bankers—and no reference was made as to any
dealing with them whatever. In these circum-
stances I am unable to agree with Wright, J.
that the debtor did give notice to his creditors
that he had suspended, or was about to suspend,
payment of his debts. Certainly he did nothing
which would indicate an intention on his part to
place his assets entirely at the disposal of his
creditors, or to preclude himself frcm dealing as
he might think fit with others, with whom no
communication agpears to have been made, nor,
I think, with the Stock Exchange creditors. For
theee reasons I am unable to agree with the
conclusion of fact at which Wright, J. arrived.
The next point which I have to consider is this,
whether Mr. Reis was released from the covenant
in his marriage settlement by the previous bank-
ruptoy. The marriage settlement was executed
in Sept. 1879. Mr. Reis became bankrupt in
1830, and he received his discharge in 1882. At
that time, so far as appeared, Mr. Reis bad not
aoquired any property within the covenant in the
marriage settlement; there was no proof by the
trustees of the settlement in the bankruptcy.
But it is said that the liability of Mr. Reis under
the covenant was provable in the bankruptey,
and consequently that the bankrupt was released
from it by the order of discharge. At the time
in question the Bankruptoy Act in force was that
of 1869, the material sections of which are
sects. 12, 81, and 49. The material provisions of
those sections are incorporated in the present
Act of 1883. Now those sections were oconsidered
in two c&ses—namelg, Collyer v. Isaacs (45 L. T.
Rep. 567; 19 Ch. Div. 342) by the Court of
Appeal and Hardy v. Fothergill (59 L. T. Rep.
273; 13 App. Cas., 851) in the House of Lords.
In Collyer v. Isaacs (ubi sup.) the case to be
considered was one in which there was given as
the security for tue debt an assignment of future
chattels. Thbe debtor hecame bankrupt, and
after the bankruptoy and the order of discharge
he acquired chattels which answered the descrip-
tion in the security. But the creditor did not
prove this debt in the bankruptcy, and it was
held that the security, so far as affected his
future chattels, was discharged by the bank-
ruptey. It is obvious that the case there was
entirely different from the present case, in which
we have to deal with a covenant in a marriage
settlement for the settlement of after-acquired
groperty. The Master of the Rolls, Sir George
essel, 1n giving his judgment in that case, care-
fully guarded himself against saying that what
was decided in that case would apply to the case
of a marriage settlement containing a covenant
to settle after.acquired xroperty, saying that
when you have a debt and a covenant to secure
that debt in a particular way it would be a
strange result x!r it barred the debt and not
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the ancillary covenant. In the case of Hardy
v. Fothergill (ubi sup.) the question again was
of an entirely different nature. The ques-
tion related to the liability of the assignee
of a lease for a term of years who had
covenanted to indemnify the lessee against
s for breach of the covenants. In that
case it was held that the claim of the lessee was
barred under sect. 49 of the Bankruptoy Aot 1869,
the effect of sect. 31 being to make the assignee’s
future and contin%ent liability on his covenant
to indemnify a debt provable in the bankruptoy
unless an order of court declared it to be a lia-
bility incapable of being fairly estimated. In
advising the House of Lords, Lord Selborne says
(at p. 360 of 13 App. Cas.) this: “ There may
contracts, such, for example, as a promise to
marry (not broken), or a covenant not to molest,
or not to carry on a particular trade within cer-
tain limits, &c., which on a fair interpretation of
these words ought to be excluded as having a
different object from the payment of money in
any contingency; although if they were broken
a jury might award damages for their breach.
I must guard myself against being supposed to
lay down any rule applicable to cases of that
kind, or to any others in which an injunction or
specific performance would be the most proper
remedy.” These observations of Sir George
Jessel, M.R. in Collyer v. Isaacs (ubi sup.) and of
Lord Selborne in Hardy v. Fothergill (ubi sup.)
of course do not amount to decisions ; but I
think that they afford guidance in the decision of
the present case. In my judgment the covenant
in the present case is one in which specific per-
formance is the appropriate remedy, and that it
ought not to be held barred by the order of dis-
chargein the first bankruptcy. The next point to
be considered is whether the covenant is too vague
or too wide to be capable of gpecific performance
in a court of equity. On this we have the
fuidance, as it appears to me, of clear authority.
n the case of Lewis v. Madocks (8 Ves. 150) there
was a covenant in a marri settlement on the
part of the husband that he would “ by deed or
will convey, give, devise, and assure all and sin.
his ready money, , chattels, personal
estate, and effects, to and for the use and behoof
of him, the said Richard Madocks, and Ann his
said intended wife and the survivor of them for
ever ” upon certain trusts. Lord Eldon decreed
specific performance of that contract after the
death of the husband. The form of the judgment
is stated at the end of the report (p. 158), and it
began with a declaration that the personal estate
of which the husband was possessed during the
eoverture was liable under the contract. In a
subsequent case of Hardey v. Green (12 Beav.
182), Lord Langdale held that propertJv coming to
a husband after marriage was bound by a stipu.-
lation contained in articles executed previous to
the marriage “by which the husband and wife
aﬁeed that all property, estate, and effects to
which the husband or wife might thereafter
become entitled should be settled to such uses as
the wife should appoint, and in default on trusts
for the husband, wife, and children.” The decree
gave specific performance of the stipulation in
the articles. Those cases have never been over-
ruled, and they form stronﬁi authority in favour
of the proposition that the language of the cove-
nant with which we have to deal in the present

case i8 not too va%ue to be binding. If anything
more is required, I should desire to refer to the
judgment of Bowen, L.J. in Re Clarke; Coombe
v. Carter (57 L. T. Rep. 823; 36 Oh. Div. 348, at
p. 855) and the observations of Lord Macnaghten
on that case in Tailby v. Official Receiver (60
L. T. Rep. 162; 13 App. Cas. 523, at pE. 550,
551). But a further objection was made that the
covenant was so wide that it would be wrong of
the court to enforce it on the ground that if
fully carried into effect it would prevent the hus.
band from paying his debts and deprive him of
the means of subsistence. On that the ob-
servations of Cotton, L.J. in the case of
Re Clarke; Coombe v. Carter (at p. 352 of
36 Oh. Div.) and Re Turcan (59 L. T. Rep. 712;
40 Ch. Div. 5) were referred to. Now, to this
objection there appear to me to be two answers :
first, from the covenant in the marriage settle-
ment in the present case, the business assets of
husband are expressly excepted, and that appears
to me to oconstitute a substantial exception.
Secondly, if there were no such exception it would
still seem to me that the same case of Lewis v.
Madocks (ubi sup.), at a subsequent stage, is an
authority for holding that such a covenant is not
to be so construned as to prevent the husband
from payizf his debts and maintaining his family.
Lewis v. Madocks (subi sup.) came on for further
consideration, and the decision of Lord Eldon at
that stage is also reported (17 Ves. 48). In the
course of the argument (a.ccording to the state-
ment on p. 55 of 17 Ves.) Lord Eldon said that
‘‘ he could not adopt the construction that annual
produce, for instance, dividends of stock, was
property acquired during tbe coverture in the
sense of this bond ; except only to the extent in
which the husband himself might think proper to
lay up that produce as capital, otherwise they
would not be at liberty to spend a shilling; but
in providing for their maintenance and comfort
they could not beyond income.” For these
reasons I think that effect ought not to be given
to this objection. Next it was urged that the
covenant was void under the statute of Elizabeth
(13 Eliz. c. 5). As a general rule a marriage
settlement cannot be set aside as a fraud on
creditors of the husband, unless evidence is
given that the wife was party to the fraud : (see
Kevan v. Crawford (6 é)h. Biv. 29). No such
evidence was adduced in the present case. It was
said, however, that the wife must be taken to
have known the terms of the settlement, and that
those terms were, on the face of them, in the
language of the Lord Justice in Ez parte
McBurnie’s Trustees (1 De G. M. & G. 441) grossly
out of proportion to the station and circum-
stances of the husband, or so extravagant as that
they ought to awaken inquiry. I am unable to
come to that conclusion. On this part of the
case Hardey v. Green (ubi sup.), y referred
to, is & direct authority. The case of Ex parte
Bolland ; Re Clint (27 L. T. Rep. 543; L. Rep.
17 Eq. 115) which was much relied upon on
be) of the creditors, if rightly decided, is dis-
tinguishable, for there the covenant extended to
all after-acquired property of the husband, while
here, as I have y pointed out, the business
assets constitute an exception. Last of all it was
urged that there had no actual transfer
pursuant to the contract before the commence-
ment of the bankruptcy under sect. 47, sub-sect. 2,
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of the Bankruptcy Act 1883. In the present
ease the bankrupt, in pursuance of the written
notice served on him on the 23rd May 1903 by
the trustees of the settlement, executed on the
10th June 1903, before the commencement of the
bankruptoy, two deeds, by one of which the
house was conveyed to the trustees, and by the
other the furniture in that house was assigned to
them—in both cases upon the trusts of the settle-
ment. No question was raised as to the convey-
ance of the house being an actual transfer suffi-
cient to prevent the operation of sect. 47, sub-
sect. 2 of the Act of 1 But it is contended
that the assignment of the furniture is a bill of
sale within the meaning of the Bills of Sale Act
1878, and is void inst the trustee in bank-
ruptoy under sect. 8 of the Amendment Act
of 1882, by reason of its not having been
registered in accordance with sect. 10 of the Act
of 1878. To this it is answered that by sect. 4 of
the Act of 1878 marriage settlements are excepted
from the operation of the Bills of Sale Act, and
that the assignment of the 10th June 1903 is a
marriage settlement within the meaning of
the exception. I think that this is a wvalid
answer to the objection. Unquestionably a wide
meaning has been given to the expression * mar-
riage settlement” in these Acts. Thus it was
held in Wenmam v. Lyon (64 L. T. Rep. 88;
(1891) 1 Q. B. 634) ; on appeal, 65 L. T. Rep. 136;
(1891) 2 Q. B. 192), by the Divisional Court and
by the Court of Appeal, that an agreement for a
marri settlement which provided for the exe-
cution by a subsequent assignment to trustees of
certain property of the intended husband was
such a marriage settlement, and was effectual to
grotect the property against the trustee in the

usband’s bankruptcy, although the ugreement
was registered, and no assignment to the trustees
was ever executed. In Courcier v. Bardili (27
Sol. Jour. 276) it was also held by the Divisional
Court and by the Court of Appeal that a post-
nuptial assignment in pursnance of an ante-
nuptial settlement was within the exception of
the enactment of 1878 and did not require regis-
tration. In my opinion the principle of those
decisions applies. The assignment of the 10th
June 1903 was a “ marriage settlement” within
the exception in the Bills of Sale Act 1878 and
did not require registration, and the objection
founded upon the point of registration appears
to me to fail. I think, therefore, that the appeal
on%ht to be allowed.

AUGHAN WriLLiAMS, L.J.—I have had the
adva.ntaﬁe not on‘%y of reading the judgment of
Cozens- ar(tlz, L.J., but of having had communi-
cated to me the views of Stirling, L.J. in this case;
and that being o I did not consider that I should
be doing any good service to the law in merely
multiplying judﬁ:entn which were intended to
say the same thing as other judgments had
already said. I feel that the judgments of
Cozens-Hardy and Stirling, L.JJ. have covered
the whole ground. I propose, therefore, to say
very little. First, I propose to say, out of respect
for Wright, J., that I entirely agree in the view
of Stirling, L.J., that there is nothing in our
judgments to-day which interferes with any pro-
position of law which was laid down by Wright, J.
All that we are doin% to-day is differing from
Wright, J. as to a conclusion in fact. Wright, J.
came to the conclusion that the solicitor who was

acting on behalf of the bankrupt, Mr. Reis, was
making a communication which was intended asa
communication having reference to all his credi-
tors—a communication that he intended to sus-
pend payment—a communication of such a
character that if he had made that statement
the bankrupt would have been guilty of a breach
of faith if he had, after making that statement,
made any arrangement with any particular
creditor for the diso of his debt. I have
come to a different conclusion in fact. I have
come to the conclusion that all that the solicitor
was doing on behalf of tbe bankrupt when he
made the communication to the two larger Stock
Exchange creditors, was to negotiate with those
sarticular creditors as regards their particular
ebts. He agreed that they should be entitled
to do that which they could not have done without
his consent, that is, to close the accounts. Upon
that point I have no more to say. I do propose,
however, to say a few words as to two of the
many goints which were raised in this case. But
before I do so I should like to say at once a word
in respect of the case of Es parte Boland; Re
Clint (29 L. T. Rep. 543; L. Rep. 17 Eq. 115).
Although I do not know that I have really any-
thing to add to what Stirling, L.J. has said about
it. That case of Ew parte Bolland; Re Clint
(ubt sup.), I can say of my own personal know-
ledge and experience as a bankruptoy judge, is a
case which been frequently dealt with. I
think that hereafter the case of te Bolland ;
Re Clint (ubi sup.) ought not to be treated as a
standing authority. I am quite well aware that
there is a distinction as to the wideness of
the property covered being much wider in the
case of Ez parte Bolland; Re Clint (ubi )
than it is in the present case and that one might
decide the present case without impugning at all
the authority of Ez parte Bolland; Re Clint (ubi
sup.) on the ground of these differences that have
been referred to. But speaking for myself, I
repeat that I prefer to say that I do mnot think
that Ex parte Bolland; Re Clint (ubi sup.) ought
any longer to be miudad as a standing authority.
Having said that, there are two points upon which
I mean to say a few words. First, the point as
to the effect npon the marriage settlement of the
prior bankruptcy, and, secondly, upon the point
of the necessity for registration of the formal
instrument of assignment which followed the
original marri settlement. Now, with regard
to the first of these ;oints, the facts are simply
these : Mr. Reis made a marriage settlement in
1879, a marriage settlement as to which I may
mention in passing that to my mind it is impos-
sible with regard to that marriage settlement to
suggest that the execution of it involved any
intention by Mr. Reis to defeat and delay cre-
ditors so as to bring the case within the o] ion
of the statute of Elizabeth (13 Eliz. ¢. 5). That
marriage settlement contained a covenant very
wide in its terms with to the future
Eroperty of the bankrupt, not the whole of
is future l-ﬂpropert , but future property, to
put it shortly, to the exclusion of his business
assets. Subseqnenﬂ{ to 1879 Mr. Reis—I think
it was in 1880, but the exact date does
not much matter—became bankrupt. The sug-
ion made is this, that the effect of that first
ankruptoy was to relieve Mr. Reis, the bankrupt,
for ever from the obligation in that marriage
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settlement and that covenaunt. Of course if that
were 80 the result would be that thera would be
no instrament in the field of operation under
which it could be said that as the husband from
time to time acquired property other than his
business assets, such property would in equity
fm to the trustees of this marriage settlement.

really should not have mentioned this point at
all—seeing that I entirely with the obser-
vations that have been e by my brethren
about it—if it were not for the fact that this is a
new point as to which there is no positive antho-
rity whatsoever. There is the passage in the
judgment of Sir George Jessel, M.R. in Collyer v.
saacs (45 L. T. Rep. 567; 19 Ch. Div. 342) to
which Stirling, L.J. referred; and there is also
the passage in the judgment of Lord Selborne in
Hardy v. Fothergill (59 L. T. Rep. 273; 13 App.
Cas. 351, at p. 360). I do not pro to go into
those two passages in detail. They have been
read. It is sufficiont to say of those passages
that they ocertainly show that neither of those
learned ju was then prepared to affirm
the proposition that the bankruptcy and dis-
charge of the husband, after a marriage settle-
ment like this, would discharge him from all
obligations under a marriage settlement. But
I do propose to read two or three earlier words
from the same to which Stirling, L.J.
referred in the advice given by Lord Selborne to
the House of Lords. It is a passage also upon
p. 360 of 13 App. Cas. After quoting the words
of the Act of 1869, which, so far as this point is
concerned, do not differ from the words of the
present Act of 1883, Lord Selborne, reading
those words, says: *‘All debts and liabilities,
present or future, certain or contingent, to which
the bankrupt is subject at the date of the order
of adjudioation ’ are to be deemed debts provable
in bankruptcy.” Now come the important words:
“and the word ‘ liability’ is, for the gurposea of
the Act, defined as including ‘any obligation or
possibility of an obligation to pay money or
money’s worth on the breach of any express or
implied covenant, contract, agreement, or under-
taking, whether sach breach does or does not
ocaur, or is or is not likely to occur or capable of
ocomrring before the close of the bangrnptoy,
and generally any express or implied engage-
ment, agreement, or undertaking to pay, or
capable of resulting in the payment of money or
money’s worth, whether such payment be, as
respects amount, fixed or unliquidated; as
respects time, present or future, certain or depen-
dent on any one contingency or on two or more
contingencies; as to mode of valuation; capable
of being ascertained by fixed rules, or assessable
only by a jury or as a matter of opinion.’”
Having quoted those words, then Lord Selborne
proceeds: *There may be contracts, such, for
example, as a promise to marry (not broken) or a
covenant not to molest, or not to carryon a particu.
lar trade within certain limits, &c., which on a fair
interpretation of these words ought to be excluded
as having a different object from the l}m ent of
money in any contingency, although if they were
broken a iury might award damages for their
breach.” It will be observed that amongst these
contracts which Lord Selbornesuggests might upon
a fair reading of the construction of the definition
which I have read from the Act of Parliament,
be excluded from it, there are not only negative

covenants, but there is in one example certainly,
a positive contract, as a promise to marry not
broken. In concurring, as I do entirely, with the
judgments of my brethren upon this point, I wish
to say shortly that the ground upon which I
conour is that in my judgment the marriage
settlement does not fall within this definition of
liability. It is a contract which has been made
with a different object from the payment of
money in any contingency. I wish to add, by
way of caution, that no amount of difficulty in
the estimate of the value would justify the exclu-
sion in this court of a proof of debt, because, in
my judgment, the plain words of the statute
show that, if once the debt or liability, as the
case may be, is shown to come within the defini-
tion, the only court which can exclude that debt
from the operation of bankruptcy and its conse-
%nenb discharge in ireeix:{z e debtor is the
ourt of Bankruptoy, and the Court of Bank-
ruptcy dealing with the particular bankruptcy
which has ocourred. Therefore in this case it
would not make the very slightest difference
that the debtor, Mr. Reis, was the same in the 1880
bankruptoy as he is in the 1903 bankruptcy. This
court woald not have jurisdiction now to declare
the value of the debt or liability incapable of
estimate. The ground upon which I have come
to the conclusion that this liability of the bank.
rapt under this marriage settlement is not dis-
charged by the earlier bankruptcy is because,
in my judgment, it does not fall within the
definition of *liability ” which I have read. As to
this point, I may say, in passing, that Wright, J.
did not have to deal with any of these matters
because, having arrived at the conclusion there
was a prior act of bankruptey, it was suffi-
cient for the point he had to decide. The only
other matter to which I propose to refer at all is
the necessity for the registration of the instru-
ment which was executed in pursnance of the
marriage settlement of 1879. The marriage
settlement of 1879 contemplates that there may
be executed from time to time by the husband
a formal instrument assigning to the trustees
of the mamnie settlement the property in the
the subject-matter of it—as they came
into existence. That being =0, in the year of this
last bankruptoy, 1903, the trustees of the marriage
settlement a.ppu'entlg got anxious in the matter,
and they thought it desirable to get the debtor to
execute certain instruments in the nature of
assignments, which he did, and the date of those
instraments is the 10th June 1903. The petition
iteelf was based on a subsequent act of bankruptcy
at the end of the month of June. We have nega-
tived the act of bankruptcy by the notice of
intention to enag;md, which was the key of the
decision of Wright, J. It has been said that the
rights of the trustees under this marriage settle-
ment had been voided because the second docu-
ment—that is to say, the instrnments, there were
two of them, of the 10th June 1903 had not been
nﬂ{:tared as they ought to have been under the
Bills of-Sale Acts. think that there is suffi-
cient authority already for the proposition that
such a document does not require registration.
But, as the point has not been raised in very clear
form, I thought it better to add a word or two
upon that matter. The last point made on
behalf of the respondent was that the goods and
chattels, the subject of the settlement of 1879,
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were not the property of the trustees of the
marriage settlemsnt as against the trustee in
bankruptey, because the title of the trustees of the
settloment depends upon the deed of transfer of
the 10th Jane 1903, and that that deed is void
as a bill of sale for want of registration, or is void
as falling within the operation of sub-sect. 2 of
sect. 47 of the Bankruptcy Act 1883. I may
mention at once in passing, 8o as not to have to
mention it again, no point really arises under
sub-sect. 2 of sect. 47, because inasmuch as under
our decision the commencement of the bank-
ruptoy is not until the end of the month of Jane
the terms of the section, however strictly con-
strued, are fully complied with by the execution
of the instruments of the 10th June 1903. I
think that this point under the Bills of Sale Act
fails. The question of the naceqsitﬁ for regis-
tration depends upon sect. 4 of the Bills of Sale
Act 1878, which excepts a “ marriage settlement
from the definition of bills of sale. By the very
terms of that section “bills of sale” include
not only assignments, but also “any agreement
whether intended or not to be followed by the
execution of any other instrument by which a
right in equity to any personal chattels or to any
charge or security thereon shall be conferred.”
It.is plain, therefore, that the ante-nuptial docu-
ment would have required registration but for the
exception, and that notwithstanding that the
document was intended to be followed by the
execution of another instrument, but the exception
exempts this document as being a marriage settle-
ment from the necessity to register, and I think
there is nothing in the Bills of Sale Act which
takes away the equitable right conferred by such
a marriage ment, if in fact it is followed in
pursuance of its terms by an assurance or transfer
which is not re&istemd. The case of Wenman v.
on and Co. (64 L. T. Re% 88; (1891)1 Q. B.

), decided by Pollock, B. and Obarles, J.,
which was affirmed on appeal (65 L. T. Rep. 136;
(1891) 2 Q. B. 192), makes it clear that the words
“marriage settlement” include a memorandum
of a marriage settlement which conveyed equit-
able rights only, and would include marriage
articles intended to be followed by a formal
i settlement. It seems to me impossible
that the non-registration of an instrument in-
tended to give legal effect to a prior instrument
which had by virtue of the exception in favour
of marriage settlements already created valid equit-
able rights could avoid or extinguish those rights.
A marriage contract might be so drawn that it
would manifest an intention that no property
should pass unless and until a further instrument
of transfer was executed. Such a contract would
create a power to seize something in the nature of
a floating secun;lt{, and would, I think, un.
doubtedly be a bill of sale, and I am inclined to
think a marriage settlement, but I do not think
that the present marriage contract is such an
instrument. The material words are: “It is
hereby agreed and declared that all real and
personal property except business assets of the
said Arthur Montague Reis to which the said
A. M. R. and L. 8. or either of them at the time
of the said intended marriage of the said L. 8. or
A. M. K. in his own right or in the right of the
said L. S. any time during the joint lives of the
said A. M. R. and L. S. shall be or become entitled,
whether in possession, reversion, or otherwise

(here follows the exception), “ shall 8o soon as the
circumstances will it and at the cost of the
trust estate be assured and transferred by the
said A. M. R. and L. S. and all other necessary
and proper parties, if any, unto or otherwise vested
in the said trustees or trustee.” I do not think
that aocording to these words the execution of a
transfer or the taking possession by the trustees
is a condition ent to the passing of the
property. This being so, it follows in my judg-
ment that the bill of sale point fails. The settle-
ment of 1879 did not require registration, and
the equitable rights arising under that settle-
ment, as the subject-matter of it from time to
time has come into existence, are not avoided by
the non-registration of the instruments of transfer
of June 1903. The result of all this ie that the
appeal is allowed, and is allowed with costs.

Appeal allowed.

Solicitors for the appellants, Nordon, de Frece,
and Benjamin.

o Solicitors for the respondent, W. H. Martin and
o.
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EvaNs v. Evans AND BLyYTH (NoO. 2). (@)
Divorce—Petition for variation of settlements—
Issue as to legitimacy—Trial— Evidence— Wit-
ness as to adultery—Liability to answer ques-
tions as to adultery— Evidence Amendment Act
1869 (32 & 33 Vict. c. 68), s. 3.

Upon the trial of an issue directed to ascertain ths
legitimacy of a child as the result of a petition
to vary marriage settlements, a witness called to
prove his or her adullery (the adultery being
relevant to the issue) 18 not protected from
answering questions tending to show such
adultery either by statute or by the general rule
of law that a witness is not bound to incriminate
himself or herself. A co-respondent in a divorce
suit, therefore, if called as a witness on the trial
of such issue, is bound to answer gquestions put
to him as to acts of adultery between himsel f and
the respondent in the divorce suit.

TrIAL of issue directed by the court in the course
of a petition for the variation of marriage settle-
ment for the purpose of determining the status
of a child born during wedlock. The facts of the
oase and the arguments of the same, when the
iesue was directed, are set forth ante, p. 356.
During the course of the trial of the issue the
co-respondent in the divorce suit, Blyth, was
called as a witness by the petitioner, he having
attended upon subpcena, to prove the adulterous
intercourse which had taken place between him-
self and the respondent to the suit. A question
was put to him asking him whether he had not
livedp with the respondent as man and wife at a
time when it was shown that the husband and
wife, the petitioner and the respondent in the
divoroe suit, had been living apart, and when it

(a) BReported by J. A, BLATER, Enq., Barrister-at Law.






